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AGENT. 


§ 109. Frme.—Waiver of Policy Conditions by.—The policy 
was not delivered nor the premium paid to the agent for some 
time subsequent to its issue ; in the meantime the building was 
vacated and remained so. There was evidence tending to show 
that the agent was the general agent authorized to issue and de- 
liver policies, and renew and cancel them, and he was supplied 
with blanks for proofs of loss. Held, that if at the time the 
agent received the premium and delivered the policy, he had 
knowledge of the vacation of the property and still treated the 
insurance as valid, it was a waiver of the condition that it should 
be void if the building was vacated without immediate notice and 
written consent. 





[July, 


May on Ins., 611, 618, 622 ; Coursin vs. Penn Ins. Co., 46 Penn. St., 
323 ; Peoria M. & F. Ins. Co. vs. Hall, 12 Mich., 203; Heaton vs. Man- 
hattan F. Ins. Co., 7 R. I., 502; Viele vs. Germania Ins. Co., 26 Iowa, 29. 


Where the assured was prevented by the acts or declaration of 
the agent from furnishing proofs of loss within thirty days, as 
required by the policy, the conduct of the agent was a waiver of 
the requirement. 

Home Ins. Co. vs. Cohen, 20 Gratt., 312. 

Georgia Home Ins. Co. vs. Kinnier. 

Rep’d Jour’l, p. 497. Va. 8. C. A, 


§ 110. Fie—Of the Company or the Asswred.— Waiver of 
Premium.— Knowledge of.—The agent was authorized by the H. 
company to issue policies, to agree on risks and premiums, and 
were furnished with blank policies which, when countersigned by 
him, became binding. Application for insurance was made to 
the agent on the street, who agreed to issue a policy and extend 
the time of payment. Nothing was said about the particular 


company, which was left to the agent’s discretion. The agent 
returned to his office, and filled up and delivered a policy in the 
H.company. Held, that the fact that no particular company was 
mentioned did not constitute him the agent of the insured; he 
acted for the company. 


Story on Agency, 2 267. 


The policy provided that the company should not be liable 
until actual payment of premium, and it was expressly coven- 
anted that no officer, agent, or representative should be held to 
have waived any of the conditions unless the waiver were in- 
dorsed in writing on the policy. Held, that the parol agreement 
with the agent allowing. credit on the premium was an authorized 
waiver of the policy conditions, and the fact that the agent 
failed to indorse the waiver on the policy could not be set up 
to prevent a recovery, and such waiver might be shown by 
parol. 

Miss. Valley Ins. Co. vs. Neyland, 9 Bush., 430 ; Sheldon vs. Conn. Mut. 
Ins. Co., 25 Conn., 207 ; Viele vs. Germania Ins. Co., 26 Iowa, 9 ; Bochen 
vs. Williamsburg Ins. Co., 25 N. Y., 131 ; Trustees of Bapt. Ch. vs. Brook- 
lyn Ins. Co., 19 N. ¥., 305; Bowman vs. Agric. Ins, Co., 59 N. Y., 521 ; 
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Westchester F. Ins. Co. vs. Earle, 33 Mich., 143; Wright vs. Hartford F. 
Ins. Co., 36 Wis., 522. 

Where the agents knew the condition of the title, and filled 
up the statements in the policy on their own responsibility, the 
company cannot allege, that the title was not accurately described. 

Higston vs. Aitna Ins. Co., 42 Iowa, 46. 

Young vs. Hartford Fire Ins, Co. 

Rep’d Jour’l, p. 543. Iowa 8. C.. 


ASSESSMENT. 


§ 111. Lire.—Date of Notice—Forfeiiure—The policy pro~ 
vided that a written or printed notice directed to the insured’s 
address, and deposited in the post office or delivered by an agent 
of the company, as printed in a newspaper published by the 
company, and forwarded as aforesaid, should be deemed legal 
notice of assessment ; also that the money must be received by 
the company within thirty days from the date of notice or the 
policy would be void. Held, that the date of the notice was not 
the date named in the notice, but that on which it arrived at 
the office to which it was sent. Where a notice dated Jan. 5, 
was not placed in the mail until Feb. 3, and would reach the 
place of insured in due course on Feb. 4; Held, that the thirty 
days did not expire until March 6. Where the insured died on 
March 5; Held, that there would still have been time for the 
assessment to have reached the company had he not died, and as 
the policy was not avoided by failure to pay the assessment dur- 
ing his life, it could not be avoided after his death. 


Protection Life Ins. Co. vs. Palmer. 
Rep’d Jour’l, p. 515. 


CAPITAL STOCK. 


§ 112. Frme—Liability for Purchase of— Unauthorized Issue. 
The original capital was $100,000. In accordance with a provi- 
sion of the articles of association that it might be increased to 
$1,000,000 it was afterward increased to $500,000. But the 
general law of Missouri regarding corporations only allowed 
an increase to double the original amount. The complainant 
purchased stock after $200,000 of stock had been issued. 
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Subsequently an act was passed reciting that whereas the 
increase had been in good faith, the capital stock is, and 
the same is hereby declared to be $500,000, and that the act 
should take effect and be in force from and after its passage. 
Held, that the act legalized the issue, and the complainant was 
liable on his stock in a suit by the assignee of the company in 
bankruptcy. 
Farrar vs. Walker Ass. of N. Mo. Ins. Co. 
U.8. 0.C., E. D. of Mo. 


CONSTRUCTION. 


§113. Fie.—O/f Policy.—Legal Representatives.—Change Ma- 
terial to Risk.—Change of Title—Foreclosure of Mortgage—The 
policy insured K. and his “ legal representatives ” against loss by 
fire. Held, that the policy was not intended to inure to the 
benefit of the heirs. The administratrix had a right to maintain 
an action for recovery in Virginia. 


Haxall vs. Shippen, 10 Leigh, 536, distinguished. Code of 1873, ch. 126, 
sec. 19. 

Conditions in the nature of forfeiture must be liberally con- 
strued in favor of the insured. 

May on Ins., 182. 

The policy provided that any change material to the risk, within 
the control of the insured, should avoid it. Held, that the pro- 
vision referred to a change in the physical condition of the risk 
itself, not to such a change as might be involved in its becoming 
vacant. A provision that the policy shall be void if the title be 
transferred or changed, does not include a devolution of the title 
upon the heirs by death of the insured. 

Burbank vs. Rockingham Mut. F. Ins. Co., 4 Fos, (N. H.), 550. 


A judicial sale under a creditor's bill, which was never com- 
pleted, but was excepted to and never confirmed by the court, 
and was afterward vacated, and the purchaser was never entitled 
to possession, was not the foreclosure of a mortgage which, ac- 
cording to its terms, avoided the policy. 

2 Dan. Ch. Pract., 1274, 1281. 

Georgia Home Ins, Co. vs. Kinnier. 
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§ 114. Marine.— Of Mass. Statutes.—Joint Stock Companies.— 
Dividends.—The words “ joint stock company,” as used in the 
statutes of Massachusetts, refer to companies organized under 
general laws, and not to those incorporated by special statute. 

St. 1851, c. 183; St. 1852, cc. 9, 76; 1854, c. 488; 1855, cc. 68, 478; 
Gen. St., c. 53, 36; c.57, 2110; co. 61; c. 68, 316; St. 1861, c: 121 ; 1862, 
cc. 182, 210 ; 1863, c. 236 ; 1864, cc. 201, 3 1, c. 208, 41,10; 1865, c. 283, 
93 8, 13 ; 1870, cc. 144, 224, 313 ; 1871, c. 110, 2; 1868,"c. 317, 33. 

The words have never been used as descriptive of a corpora- 
tion created by special act of the legislature and unauthorized to 
issue certificates of stock ; they describe a partnership of many 
persons acting under articles of association for the purpose of 
carrying on a particular business, and having a capital stock 
divided into shares transferable at the pleasure of the holder. 

Oliver vs. Liverpool and London and Globe Life and Fire Ins. Co., 100 
Mass., 531 ; S. C., 10 Wall., 566; Hoadley vs. Essex, 105 Mass., 529; Taft 
vs. Ward, 106 Mass., 518. 

A company incorporated under a special charter containing 
the usual provision subjecting it to all the duties, liabilities, 
and restrictions set forth in the general laws relating to corpora- 
tions and insurance companies, is not subject to the provisions 
of St. 1872, c. 375, and St. 1874, c. 222, limiting the dividends 
of joint stock, fire, and marine companies to ten per cent in 
any one year. 

Attorney General vs. Merc. Mar. Ins, Co. 

Rep’d Jour’l, p. 531. 


EVIDENCE. 


§ 115. Marine.— Admissibility of, as to Nature of Bill of Sale. 
—For the purpose of avoiding a continuance, it was agreed that 
certain admissions should be made, and might be used as com- 
petent for evidence. One of the admissions by plaintiff was that 
the papers at the custom-house would show that the bill of sale 
of the vessel from the insured to B. was absolute on its face, and 
was made after the policy was issued and before loss, and that the 
paper now stands. Held, that the insured is not precluded by 
the admission from showing that the transaction, though abso- 
lute on its face, was in fact a mortgage. 

National Ins, Co. vs, Webster. 

Rep’d Jour’l, p. 535. 





Digest of Decisions. 


i, GARNISHEE. 


§ 116. Fime—Service of Process.—Service of an attachment 
in execution upon a corporation, as garnishee, when made upon 
an agent of the corporation, must be made at the usual place of 
business or residence of such agent, under the Pennsylvania act 
of May 4th, 1852. Mere personal service on the agent is not 
sufficient. The return of the officer must show on its face a legal 
service. 

Winrow vs. Raymond, 4 Barr., 501; Wilson vs. Hayes, 6 Harris, 354 ; 
Weaver vs. Springer, 2 Miles, 42. 

Lehigh Valley Ins. Co. vs. Fuller. 


LOSS. 


$117. Manriwe.—Liability for —Barratry.— Nealigence.—Perils 
of the Sea.—Where the negligence charged was not such as 


to be presumptive of fraud that would constitute barratry ; Held, 
that the underwriters were liable for a loss resulting from a 
storm, which was the proximate cause, although negligence of 
the officers and crew was the remote cause. 


Waters vs. Merchants L. Ins. Co. 1 McLean, 275; 11 Pet., 213; Foss- 
man Ins. Co. vs. Powell, 13 B. Mon., 311; Nelson vs. Suffolk Ins. Co., 8 
Cush., 499 ; Walker vs. Mailland, 5 Barn. and Ald., 171 ; Dixon vs. Sadler, 
5 Mees. and Wels., 405; 2 Arnould on Ins., 770. 


National Ins. Co. vs. Webster. 


POLICY. 


§ 118; Fire.— Violation of Conditions.—Knowledge of Agent.— 
Estoppel.—Title—The policy required that if the building stood 
on leased ground it must be so represented and stated in the 
policy. The general agent filled up the policy from a description 
furnished by the agent of another company, to whom the appli- 
cation had been made, and was taken from a policy issued by the 
other company, which did not state that the building stood on 
leasiud ground; the fact however was known to the general agent. 
Hel’, \uat his knowledge was that of his principal, and estopped 





1877.] Policy—Practice. 487 


the company from setting up the omission to state that the build- 
ing was on leased ground, as a defense. Evidence showing such 
knowledge on the part of the agent was properly admitted. 

Ins. Co. vs. Wilkinson, 13 Wall., 222; Plumb vs. Cattaraugus Co. Mut. 
Ins. Co., 18 N. Y. R., 392; Rowley vs. Empire Ins. Co., 86 N. Y., 550; 31 
Conn., 526 ; 42 Missouri, 148; Bidwell vs. N. W. Ins. Co., 24 N. Y. R., 
302; Geo. Home Ins. Co. vs. Kinnier’s admr., and cases cited, Va. Law 
Journal, Feb., 1877 (6 Ins. L. J., 497). 

Held, that the failure to state the existence of an incumbrance 
was not a violation of the policy condition that if the title be 
other than that of entire, unconditional, and sole ownership, for 
the sole use and benefit of the insured, it must be so stated. 
The provision refers to the nature of the insured’s interest, not 
to the quality of the title. 

West Rock Mut. F. Ins. Co. vs. Sheets, 26 Grat., 871 ; Shey vs. Manuf. 
Ins. Co., 10 Pick., 40; Tyler vs. Aitna F. Ins. Co., 16 Wend., 385 ; 12 
Wend., 507; Smith vs. Ins. Co., 17 Pa. St. Rep., 260; Hough vs. City 
F. Ins. Co., 29 Conn., 10; Avery vs. Hartford F. Ins. Co., 17 Iowa, 176 ; 
Shepard vs. Union F. Ins. Co., 38 N. H., 232. 


Manhattan Fire Ins. Co. vs. Weill & Ullman. 
Rep'd Jour’], p. 521. 


PRACTICE. 


§ 119. Fire.—Questions for Jury.—Conflicting Evidence.—In- 
structions which proposed to submit a question of law to the 
jury, whether there had been such a violation of the conditions 
of the policy as to work a forfeiture, were properly refused. 
Whether the facts and circumstances which constitute a forfeiture 
are proved is a question for the jury ; whether, when proved, they 
constitute a forfeiture, is a matter of law for the court. Where 
there was conflicting evidence and the judge concurred with the 
jury in their finding, and the instructions were properly given, a 
refusal to grant a new trial on the ground that the verdict was 
against the law and evidence, was not error. 

Blosser vs. Harshberger, 21 Gratt., 214. 


Georgia Home Ins. Co. vs. Kinnier. 
—§ 109. 


§ 120. Lire.—Service of Summons.—Demurrer.—Form of Ac- 
tion.—The question whether a summons is properly served on @ 
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proper person, or otherwise, cannot be raised in Illinois by a plea 
in abatement. The filing of a demurrer waives all defects of 
service. An action of assumpsit can be maintained on a policy, 
though under seal, under the 19th section of the Illinois practice 
act, R. S., p. 777. 

Protection Life Ins. Co. vs. Palmer. 


§ 121. Lire.—Bill in Equity to Obtain Policy.—Multifarious- 
ness.—Lapse of Time.—The plaintiff brought a bill in equity seek- 
ing the discovery and production of the application and policy 
to enable her to maintain a suit at law, and also the specific per- 
formance of an alleged agreement to deliver the policy, and a 
decree for the delivery. Held, that the bill was bad for multi- 
fariousness. 

Daniel Ch. Pl., 342 and notes. Stery, Eq. Pl., 3 280; Shackell vs. Ma- 
caulay, 2 Sim. & Stu., 79; Drew vs. Clarke, 1 Sim. & Stu., 108. 

An allegation simply that plaintiff is advised she cannot safely 
proceed in a suit of law without the delivery of the policy, and 
the defendants refuse such delivery, but not alleging any ina- 
bility to prove or have it produced in the court of law, cannot 
be maintained. 

Gelston vs. Hoyt, 1 John. Ch. 547; Heath vs. Erie R. R. Co., 9 Blatch., 
C. C. 316 ; Kerr on Disc., 9, 10; Dunn vs. Coates, 1 Atk., 288. 

A bill for specific performance of an agreement to deliver a 
policy, where more than ten years have elapsed since the cause 
of action accrued, cannot be maintained in an equity court. 

Story, Eq. Pl., 3 484, 503 ; Maxwell vs. Kennedy, 8 Howard, 210, 217. 

Markey vs. Mut. Ben. Life Ins. Co. 

Reported Jour’l, p. 537. U. 8. 0. 0., Mase, 


PREMIUM. 


§ 122. Marine.— Admiralty Jurisdiction —Lien of Marine Un- 
derwriter on Vessel.—Averment of Libel—The underwriter of a 
ship may maintain a suit in admiralty for the premium upon a 
strictly marine policy, and is entitled. to a lien upon the vessel 
for the payment. The libel or petition should aver not only the 
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dates and amounts of the policies, but the names of the parties 
insured, and the character and extent of their several interests 
in the vessel. 

Opinion of U. 8S. Dist. Court in same case indorsed (5 Ins. L. J., 931). 

Orient Mutual Ins. Co. vs, Schooner Dolphin. 

Rep’d Jour’l, p. 528. U. 8. 0, 0., E. D. Mice. 


PREMIUM NOTE. 


§ 123. Lire—Premium Note—Forfeiture for Non-payment 
of Interest on—The policy was on the non-forfeiting ten-payment 
life plan, part note, and provided that in case of failure to pay 
any premium when due, the sum insured should be commuted in 
proportion to the number of premiums paid. The premium 
notes remaining unpaid were to be a lien upon the policy. It 
also provided that in case of failure to pay annually, in advance, 
the interest on any unpaid notes or loans, the company should 
not be liable to the payment of the sum insured, or any part of 
it. Held, that there was no conflict in the provisions. The 
prompt payment of interest is essential to the success of the 
company, and where there were not dividends due the insured to 
offset such interest, a failure to pay interest on a premium when 
due, forfeited the policy although a failure to pay the principal 
would not. 

St. Louis Life Ins. Co. vs. Grigsby, 2 Cent. L. J., 123, excepted to. 

Netileton vs. St. Louis Life Ins. Co. 

Rep’d Jour’l, p. 426. U. 8. 8. C., IND. 


PROOFS OF LOSS. 


§ 124. Fme.— Objections to, must be Prompt.—Objections to 
the sufficiency of proofs of loss furnished by the insured must 
be made with reasonable promptitude, that they may be fer- 
fected if possible. Where the proofs were accepted by the 
agent as apparently satisfactory, on the 12th of June, and no 
objections to their sufficiency were made until the 21st of August 
following, it was too late. 

Young vs. Hartford Fire Ins. Co. 
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STOCK. 


§ 125. Fime.—Liability for Subscriptions—Fraudulent Surren- 
ders.—Laches.—A bill was filed by stockholders-against the com- 
pany, alleging collusion and fraud on the part of the officers, 
they having, in 1869, subscribed for and taken a large number of 
shares, (5,500,) and paid for them in the usual way, were after- 
ward permitted to surrender all said shares, and withdraw from 
the company all the money and assets that they had paid there- 
for, and also to withdraw other funds or assets of the company, 
and appropriate them to their own use—that afterward a receiver 
was appointed for the company, etc. The answer was that the 
defendants only held the 5,500 shares as a loan for money ad- 
vanced as security for the loan. Bill dismissed. It appeared 
that the 5,500 shares were held out to other stockholders as on 
the same footing as other bona fide subscriptions; and were 
counted in as assets of the company ; and an auditor's certificate 
obtained on a showing so representing these shares as subscribed 
for in the usual way. Held, that the presumption is that all sub- 
scriptions stand on the same basis, and all shares are entitled to 
the same benefits, and subject to the same burdens, and in the 
subscription of each person, every other subscriber has a direct 
interest. And were there purports to be an amount of stock 
taken, when in fact it has not been taken, but issued to individ- 
uals under a private agreement that they may at pleasure sur- 
render the shares and take back their money, such an arrange- 
ment is a fraud in law, even though it may not have been in- 
tended as a fraud, and it will be disregarded, and the parties be 
held bound to all the responsibilities of bona fide subscribers. It 
was contended that a party has a right to make any condition he 
pleases to a subscription, provided the condition is expressed in 
the contract ; that what he is forbidden to do, is, to make an un- 
conditional subscription, accompanied by a secret stipulation, 
written or parol. Held, that the present case does not come 
within that rule, because here certificates of stock were issued in 
the usual form, and the issue appears.on the books of the com- 
pany as a regular issue, unaccompanied by any sign of a condi- 
tion. They showed the stock taken to be real, bona fide, absolute 
issue of shares. And other stockholders were entitled to rely 
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upon the certificates and book entries, and are not to be held 
bound to go back and take notice of any antecedent individual 
contract existing between the directors and the takers of the 
shares—and so the transaction stands as an unconditional sub- 
scription controlled by a secret agreement embodying conditions. 
Nor are shareholders bound to look into the management of the 
affairs of the company, and will not be held to have notice of 
everything which has been done by directors; who may be as- 
sumed by the stockholders to have done their duty. Nor need 
other stockholders, to show that such a subscription deceived 
them, and influenced them to subscribe for shares. ‘The trans- 
action being in itself fraudulent, will be disregarded, whether 
any one was influenced by it or not. Nor will the stockholders 
be estopped by the fact that they met and approved the course 
of management while the particular facts of the secret transac- 
tion were unknown to them. And if a committee is appointed to 
collect the assets of the company, to ascertain whether business 
should be suspended, this committee is confined to the purpose 
of the appointment. They have authority to collect the assets, 
but not to give them away, or release them without payment. 
Nor will a delay of two years be regarded as laches in such case. 
Melvin vs. Lamar Ins. Co. 
Decision rendered June, 1876. Int. 8. C. 


WAIVER. 


§ 126. Fimer.—Removal without Consent.—Non-Cancellation of 
Polwcy.— Preliminary Proofs.— Limitation Clause-—Where the 
goods were removed from the building without previous consent 
obtained, but the local agent was subsequently notified, and 
asked to continue the insurance, and the company by not can- 
celing the policy and returning the unearned premium failed to 
indicate a determination to treat the insurance as void; Held, 
that there were facts sufficient to justify a finding that the com- 
pany was liable. The removal would give the company, on being 
informed, a right to cancel, and if no notice of removal were 
given the policy would cease to be binding, and no action could 
be maintained on it. Butthe company may waive its privilege 
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and where such waiver appears the company will be estopped 
from insisting upon that which is inconsistent therewith. 

New England F. and M. Ins. Co. vs, Wetmore, 32 IIl., 221; Ill. Mutual 
Ins. Co. vs. Stouton, 57 IIl., 354. 

A refusal to pay the loss on the distinct ground of non-liability 
in any event, is a waiver of any objection as to the sufficiency of 
the proofs of loss. 

Peoria M. and F. Ins. Co. vs. Whitehill, 25 Il., 470. 

Such a refusal is also a waiver of compliance with the require- 
ment of the limitation clause. 

ZBtna Ins. Co. vs. Maguire, 57 IIl., 342. 

Williamsburg City Fire Ins. Co. vs. Carey. 

Rep. Jour’l, p. 473. 


WIFE’S POLICY. 


§ 127. Lire.— Ownership of.—B. insured the life of her hus- 
band for the benefit of herself and her legal representatives. In 


case of her death before her husband, the amount of insurance 
was to be paid to her children. B. died, and subsequently, the 
husband, leaving no children. Held, that the party holding and 
owning such a policy, whether on his own life or that of another, 
has a valuable interest in it which he may assign like any other 
chose in action. Held, in a contest between the executors of the 
husband and wife, that the wife had such an interest in and 
ownership of the policy, and such a right to the proceeds, as 
would, on her death, descend to her heirs, though her husband 
survived, her. Had the husband survived the administrator of 
her estate might have sold and assigned the policy, and distri- 
buted the money as the assets of the estate. 
Hulson, admr., vs. Merrifield, admr. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATE* 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 
Appeal from Superior Court of Gook County. 


WILLIAMSBURG CITY FIRE INS. CO. 
vs, 


ELIZABETH 8S. CARY.* 


Where the goods were removed from the building without previous consent ob- 
tained, but the local agent was subsequently notified, and asked to continue 
the insurance, and the company failed to indicate a determination to treat the 
insurance as void by not canceling the policy and returning the unearned 

—* there were facts sufficient to justify a finding that the company was 
iable. ‘ 

The removal would give the company, on being informed, a right to cancel, and 
if no notice of removal were given, the policy would cease to be binding, and 
no action could be maintained on it. But the company may waive its privi- 
lege, and where such waiver appears, the company will be estopped from 
insisting upon that which is inconsistent therewith. 


A refusal to pay the loss on the distinct ground of non-liability in any event is a 
waiver of the requirement as to preliminary proof, and of the limitation clause 
in the policy. 

Judgment affirmed. 


* Opinion filed January 31, 1877. 
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Scorr, J. 


When the risk was assumed by the insurance company, the goods 
covered by the policy were situated on the ground floor, in building 
No. 88 State Street, but before the destruction by. fire, the assured 
had removed them to No. 368 Wabash Avenue. It is conceded no 
previous consent had been given the assured for the removal, but 
whether the company subsequently consented to carry the risk on the 
goods in the new location, was one of the contested questions on the 
trial. On this point the testimony was conflicting, but if the jury 
gave credence to the witness, Underwood, it was sufficient to war- 
rant the finding in favor of plaintiff. 

Upon this question in the case, defendant asked the court to in- 
struct: the description of the location of the goods insured amounted 
to a warranty ; they should remain in the same situation, unless ap- 
propriate words, elsewhere expressed in the policy, manifested an in- 
tention to cover the property wherever situated ; but if no such words 
were found, and the goods were removed without consent first had 
and obtained, such removal entirely discharged the insurance. We 
are inclined to think the substance of all that is accurately stated in 
this mstruction was contained in others that were given on behalf of 
defendant ; but the court was justified in refusing it, for the reason 
the ‘latter clause is not a correct expression of the law. It was not 
indispensable that consent should be first had and obtained to the 
removal of the goods. A subsequent ratification of the act, with a 
full knowledge of all the facts, is equivalent to a precedent consent. 

After the goods had been removed to the place where they were de- 
stroyed, the company’s local agent was notified of such removal, and. 
was asked to consent to carry the risk in the new location. This fact 
is not controverted, but whether such agent did in fact give his con- 
sent is a matter of contention between the parties. As we have seen, 
the finding was for plaintiff, and that ought to be regarded as con- 
clusive. At all events, the company, when notified of the change in 
the location of the goods, did not elect to cancel the policy. Author- 
ity was reserved to either party to rescind the insurance contract. 
On every principle of justice the non-action of the company, on re- 
ceiving information of what had been done, ought to be regarded as 
an election not to declare the policy forfeited on account of the re- 
moval of the goods. Equitably, if the company did not desire to 
carry the risk longer, because of the change in the location of the 
goods, it ought in fair dealing to have returned the unearned pre- 
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mium, and rescinded the insurance contract. It might well treat the 
removal of the goods as a breach of the warranty, implied from a de- 
scription of the location of the goods, and declare the policy forfeited. 
But no action was taken, and after notice the insured might infer the 
company was willing to carry the risk, notwithstanding the change 
in the location of the property. Had the company canceled the pol- 
icy as was its privilege, the assured could doubtless have been able 
to procure other insurance, and in all probability would have done 
so. The non-action of the company was a strong indication it was 
willing to continue the policy in force, and may reasonably have in- 
spired that belief in the mind of the assured. Surely it would be in- 
equitable to permit the company to maintain the policy was not 
binding upon it, and still retain the balance of the unearned pre- 
mium, when it had positive knowledge of ¢hat which it is insisted ef- 
fected a forfeiture. That knowledge im this case was given long be- 
fore any loss occurred, and yet the company did not choose to avail 
of its privilege to cancel the policy. 

Much subtle reasoning has been indulged on the proposition, if the 
location ofthe goods described in the policy was changed without 
first obtaining the consent of the company to such removal, it would 
render the policy void, and the liability of the company would only 
arise on the making of a new contract with it, or with its agent. A 
more accurate expression of the law would be, the removal of the 
goods covered by the policy would give the company, on obtaining 
information of that fact, the right to cancel the policy ; but if no notice 
was given before loss occurred, doubtless the policy would cease to be 
binding and no action could be maintained upon it. That is the con- 
tract between the parties, and there is no reason why it is not valid. 
But it is not strictly correct to say the policy becomes absolutely void 
on a breach of the implied warranty as to the location of the property 
embraced in it. The restriction the law imposes upon the assured in 
this regard is for the benefit of the insurers, that the risk may not be- 
come more hazardous, but nevertheless it is a privilege it may waive 
at its election. Where such waiver distinctly appears, as we are au- 
thorized to believe it does in this case, the law is, the party will be 
estopped from insisting upon that which is inconsistent with what he 
has said and done, and which affects the rights of others. New Eng- 
land F. & M. Ins. Co. vs. Wetmore, 32 Ills., 221 ; Illinois Mutual Ins. 
Co. vs. Stanton, 57 Ill., 354. 

As to the objection the proofs of loss furnished were insufficient un- 
der the conditions of the policy, we think the assured was relieved 
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from any obligation to make further proofs in consequence of the 
company placing its refusal to pay the loss suffered on the distinct 
ground of non-liability in any event. 

Timely notice of the loss was in fact given, and had the company 
been willing to pay the loss upon sufficient proofs, the defects now in- 
sisted upon could and would have been readily supplied. But that 
was not the reason of its refusal, and had the assured complied with 
every minutia in the condition of the policy in making the proofs of 
loss, we are warranted in believing, from the facts proven, the refusal 
of the company would have been none the less absolute and positive. 
It would have been folly to impose upon the assured the burden of 
doing an act that would not in the slightest degree have changed the 
determination of the company. The law has required no such useless 
thing to be done. Peoria M. & F. Ins. Co. vs. Whitehill, 25 Ills., 
470. 

Nor was the action prematurely brought. Having placed its refusal 
to pay the loss on the ground there was no liability upon the company 
in any event, it cannot avail of the limitation clause of the policy, asa 
defense. Waiving preliminary proofs, as also a waiver of this stipula- 
tion in the policy, renders it nugatory. According to the testimony, 
the president on examination decided the assured had no legal claim 
upon the company for the loss. This conclusion was not produced by 
any defects in the preliminary proofs of loss, but it was in consequence 
of the belief the company under no circumstances could be held lia- 
ble for the loss. What reason can be assigned for extending to the 
company the benefit of the limitation clause in the policy, or to the 
bringing of an action for a loss which its officers have decided upon 
full examination not to pay at any time, nor under any circumstances. 
The time given in which to make payment of the loss was of no value 
to the company, for it did not intend to pay at all, and the assured was 
at liberty to bring her action at once. Autna Ins. Co. vs. Maguire, 
57 Ills., 342. 

We are inclined to think there was no error in the action of the 
court in excluding testimony offered by defendant ; but if there was it 
was not of sufficient importance to justify a reversal of the judgment 
for that reason alone. The case seems to have been fairly submitted, 
and on the whole record we think justice has been done. Had the 
testimony excluded been admitted, we do not think it would have had 
any tendency to change the result. 

The judgment will be affirmed. 





Georgia Home Ins, Co. vs. Kinnier. 


SUPREME COURT OF APPEALS OF VIRGINIA. 
‘—— 
GEORGIA HOME INS. Co. 
vs. 
KINNIER’S Apmintstratrix.* 


The policy insured K, and his ‘legal representatives,” against loss by fire. 


Held, that the policy was not intended to inure to the benefit of the heirs. The 
administratrix had a right to maintain an action in assumpsit for recovery. 


Conditions in the nature of forfeiture must be liberally construed in favor of the 
insured. 


The policy provided that any change material to the risk within the control of the 
insured should avoid it. 


Held, that the provision referred to a change in the physical condition of the build- 
ing itself, not to such a change as might be involved by its becoming vacant. 


The policy was not delivered nor the premium paid to the agent for some time 
subsequent to its issue ; in the meanwhile the building was vacated and re- 
mained so. There was evidence tending to show that the agent was the general 
agent, anthorized to issue and deliver policies, and renew and cancel them, and 
was supplied with blanks for proofs of loss. 


Held, that if at the time the agent received the premium and delivered the policy, 
he had knowledge of the vacation of the property, and still treated the policy 
as valid, it was a waiver of the condition that it should be void if the building 
was vacated without immediate notice and written consent. 


A provision that the policy shall be void if the title be transferred or changed, does 
not include a devolution of title upon the heirs by death of the insured. 

_ Where the assured was prevented by the acts or declaration of the agent from 

furnishing proofs of loss within thirty days, as required by the policy, the con- 

duct of the agent was a waiver of the requirement. 


Instructions which proposed to submit a question of law to the jury whether there 
had been such a violation of the conditions of the policy as to work a forfeiture 
were properly'refused, Whether the facts and circumstances which constitute 
a-forteiture are proved, is a question for the jury; whether when proved they 
constitute a forfeiture, is a mattér of law for the court. 

A judicial sale under a creditor’s bill which was never completed, but was excepted 
to, and never confirmed by the court, and was afterward vacated, and the pur- 
chaser was never entitled to possession, was not the foreclosure of a mortgage 
which siccording- to its terms avoided the policy. 


* From the Insurance Advocate. 
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Where there was conflicting evidence, and the judge concurred with the jury in 
their finding, and the instructions were properly given, a refusal to grant a 
, # new trial on the ground that the verdict was against the law and evidence, 

| was not error. 


Burks, J. 

This is a supersedeas allowed by one of the judges of this court to 
a judgment rendered by the Corporation Court for the city of Lyuch- 
burg in behalf of Bettie J. Kinnier, administratrix of Alexander Kin- 
nier (defendant in error) against the plaintiff in error, the Georgia 
Home Insurance Company, a corporation created by the State of 
Georgia. 

The action was assumpsit on a policy issued by the plaintiff in error, 
insuring the said Alexander Kinnier and his “ legal representatives, to 
the amount of $2,000, against loss by fire, on a dwelling-house situate 
on Daniel’s Hill, in the city of Lynchburg, and to the amount of 
$1,000 against like loss on household furniture and other personal 
property contained in said building.” The plaintiff in her declaration 
alleged the destruction of the building by fire, and claimed the amount 
of the insurance upon it. The defendant demurred to the declara- 
tion, and also pleaded the general issue. The demurrer was overruled, 
and on the trial of the issue by the jury, the plaintiff and defendant 
both moved for instructions, 

The first instruction asked for by the defendant was refused by the 
court, and a bill of exceptions was taken to the refusal. This is bill 
“No. 1” in the record. . 

The def-ndant then asked for eight other instructions. The court 
refused to give the 5th, 6th, and 7th, and also refused to give the Ist, 
2nd, 3rd, 4th, and 8th in the form in which they were asked, but gave 
them with modifications of each, and also gave three asked for by 
the counsel for the plaintiff. To this ruling of the court the defen- 
dant’s counsel excepted, and the instructions refused, and as given 
with modifications, are found in the bill of exceptions “No. 2.” By 
this bill all the evidence of both parties is made a part of the record. 

The jury found a verdict for the plaintiff for $2,000, with interest 
from the 1st day of April, 1871. The defendant thereupon moved 
for a new trial, upon the ground that the verdict was contrary to the 
law and the evidence. The motion was overruled and a bill of ex- 
ceptions “ No. 3” was taken, in which the facts were certified. 

The first assignment of error is to the judgment of the court over- 
ruling the demurrer, and this may be most conveniently disposed of 
in this connection. 
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The first and, I suppose the chief, objection made to the declara- 
tion, is, that the action was improperly brought by the administratrix, 
and.could only be maintained by and in the name of the heirs of the 
plaintiff’s intestate. 

The declaration alleges that “the defendants entered into and duly 
executed a certain writing, commonly called a policy of insurance, and 
delivered the same to the plaintiff, wherein an1 whereby, in consider- 
ation of the receipt of thirty-seven 50 100 dollars paid by the plaintiff 
to the defendants, the said Georgia Home Insurance Company did in- 
gure the said Alexander Kinner and his legal representatives three 
thousand dollars,” ete. 

It is contended, that by the terms “legal representatives,” used in 
the declaration, pursuiog the tenor of the policy, the heirs at law of 
Alexander Kinnier were intended, so far as the insured building is con- 
cerned, I do not think this is the proper construction of the policy. 
The pvulicy declared upon, and as szt out, is a contract to indemnify 
Alexander Kinnier personally. The words “ legal representatives,” as 
used, are of the same import as the words executors—ad ministrators 
—personal representatives. The policy as set out is a simple contract, 
and upon the death of Alexander Kinnier, passed like his bonds, notes 
and other choses in action to his administratrix, and she only had a 
right of action upon it. . 

We have been referred by the counsel for the plaintiff in error, in 
suppurt of his objection, to the case of Haxall vs. Shippsn, 10 Leigh, 
536. That: case: involved incidentally the construction of a covenant 
for insurance entered into by the Mutual Assurance Society, a cor- 
poration created by the laws of this State. The covenant in terms 
stipulated for payment, in case of luss, to the assured, “ his heirs and 
assigns,” and it was construed in a chancery suit in which the form 
of proceeding was not made a question, as a covenant real, which 
inured to the benefit of the heir. Whatever may have beea the 
proper construction of the covenant in that case, Id» not think the 
policy in this case can be properly coustruad as intoaded to inure to 
the benefit of the heirs. However that may be, the statute, Code of 
1873, ch. 126, § 19, it seems wou'd give the administratrix the right 
to maintain this action. 

The second objection seems to be based upon a misconception. 

The declaration substantially alleges a contract made and entered 
into by the defendant with the plaintilf’s intestate, the considerat.on 
of. which (the premium) is stated to have been paid by the plaintiff 
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and, by fair intendment, to have been paid by her in her spoon 
tive capacity. 

The remaining objections, the one specially set out in the Gmeien 
and the other assigned as error in the petition, seem to be sianialy 
formal and do not require any special ‘notice. 

I am of opivion there was no error in overruling the Acensiovier. 

The policy in this case, as is usual in such writings, contains » 
multitude of conditions, exceptions, limitations and restrictions; 
among which are the following, which:I number for convenient wen 
erence : 

1, * * * “The company is neh liable * * * for Neath it 
there is other prior or subsequent insurance, without written onset 
of this comp»ny. 

2. “ And if the title of the property is transferred or dhatged, ‘Of 
the policy is assigned without written permission hereon, the ‘policy 
shall be void. 

3. “ And the entry of a foreclosure of a mortgage, or the levy of in 
execution, shall be deemed an alienation of the property, and this 
company shall not be holden for loss or damage thereafter. 

4, * * * “This policy sball be vitiated * * * if the prem- 
ises hereby insured become vacated by the removal of the owner or 
occupant for aericd of more than twenty days, without immediate 
notice to the company, and written consent. 

5. “Any change within control of the assured, material to the risky 
shall avoid this policy. 

6. “ Ail perscns having a claim under this policy shall give imme- 
diate notice of the same, and. within thirty days render a particu'ar 
account thereof, with an affidavit stating time, circumstances, and 
cause of fire, the whole value and owneiship of the property assured, 
the amount of the Icss or damnge, other insurance, if any, and copies 
of the written portion of all pol.cies ; if 1equired, shall produce books 
of account and other proper vouchers, and be examined under oath 
touching «ll questions relating to the claims, and subscribe such an 
examination when reduced to writing; and a refusal to answer any 
such questions shall cause a forfeiture of all claims by the. parties’; 
and, until sixty days after such proofs are rendered, the loss shall not 
be payable. * * * 

7. “This policy shall not be va'id until the premium has been paid 
to, and the policy countersigned by the culy authorized _ at 
Lynchburg, Vu.” 

The policy was signed by the president and secretary of the com- 
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pany, and under their signatures was the following: ‘‘ Counter- 
signed ‘at Lynchburg, Va., this, the 12th March, A. D. 1870. 8S. H. 
Ivey; agent.” 

iy Fhe defense of the company before the jury consisted in an effort 
tordefeat the recovery sought by the plaintiff, by attempting to prove 
&@ violation or breach by the plaintiff of the several conditions and 
stipulations above set forth and euumerated. 

«At appears from the evidence, that the policy was issued on the 12th 

aay of March, 1870, through S. H. Ivey, the agent at Lynchburg, and 
athe risk, as provided by the policy, was to commence. on the 13th 
day,of March, 1870, at. twelve o’clock, noon, and end on the 13th day 
of, March, 1871, at twelve o’clock, noon. 
»:[t.was not, however, delivered on the day of its. date; nor indeed 
wag it ever delivered to Alexander Kinnier, the insured, but. was re- 
tained by Ivey, the agent, in his possession for more than two 
months after it was executed. Nor did Kinnier pay the premium for 
the, insurance. Ivey says, that.at the time when the policy was ex- 
gcated, Kinnier told him that he did not have the money with which 
to pay the premium, and that he (Ivey,) told Kinnier it made no 
difference ; that at the end of the month he would settle with. the 
eompiny.. Kinnier died on the lst day of April following. Mrs. 
Kinnier, the wife of the decedent, (the defendant in error,) be- 
eame his administratrix, and made sale of the personal effects of her 
intestate, including the personal property insured, on the 19th day 
of May.. 

On the 30th of the same month, (May,) J. N. Gordon, the agent of 
the. administratrix, paid the premium on the policy to Ivey, took 
Ivey’s receipt for it, and Ivey at the same t'me delivered the policy 
to Gordon, having previously threatened Gordon with a cancellation of 
the policy if the premium was. not paid. On the day of the sale of 
the personal property, Mrs. Kinnier (the administratrix,) who with 
her family had occupied the insured tenement from the time of her 
husband’s death until that day, vacated it, leaving no occupant; nor 
was it ever occupied at any time thereafter. Tom Watson, (a colored 
man,) as a tenant, occupied the kitchen, an out-building on the 
same lot on which the insured tenement stood, and within fifteen or 
twenty feet of it, and the evidence tended to show that Watson was 
eharged with the care of the insured building, and continued in charge 
of it until the 2nd day of November following, (1870,) when it was 
wholly destroyed by fire in the night time, and, as supposed, by an 
jneendiary. 
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Soon after the sale before mentioned, to wit, in the month of June, 
the creditors of the decedent (Kinnier,) filed a bill in the Corpora- 
tion Court of Lyvchburg, against the widow and heirs of said dece- 
dent for a sale of his real estate, and payment of their debts out of 
the proceeds. A decree was accordingly made for the sale on credit 
of said real estate, including the lot on which the insured building 
was situate. 

The decree in express terms provided that the commissioner or- 
dered to make the sale should, at the time of sale, publicly announce 
“that no sale under the decree should be valid until ratified by. the 
court.” The sale, as ordered, was made on the 8th day of July 
following, and A. R. Wocdroof became the purchaser of the lot on 
which the insured building stood. The sale wes reported to the 
court, and the commis-ioner in his report s'ated that the public an- 
nouncement required by the decree, was made at the time of the sale. 

Exceptions were filed to the report and sale by some of the par- 
ties in interest, (not the purchaser,) on account of al'eged inade- 
quacy of price, which exceptions were afterward sustained by the 
court aud the sale was vacated. Woodroof (the purchaser,) was 
never let into possession of the premises. After the purchase, how- 
ever, he took out a policy of insurance in the ‘‘ Liverpocl, London 
and Globe Insurance Company,” on the dwelling-house, the same on 
which the policy, which is the foundation of this suit, had been is- 
sued. The policy issued to Woodroof was upon condition tbat it ' 
should be canceled, if the court did not confirm the sale which had 
been made to him. 

The evidence proved, that S. H. Ivey was the agent of the com- 
pany, and tended to show that he was a general agent with power to 
receive and accept proposals for risks, subject to the approval and 
ratification of his principal, to issue and deliver policies, and renew 
and cancel the same, and that he was supplied with blanks for proofs 
of loss. It further tended to show that he was present when the 
perscnal property insured was sold by the administratrix, knew that 
the insured building had been vacated, and‘that it was expected to be 
sold ; that he had this knowledge ‘when, on the 30:h day of May, 
he col’ected the premium from the agent of the administratrix, and 
delivered the policy to him ; and the agent of the administratrix tes- 
tified, that at the time the premium was paid and the policy deliv- 
ered, be. inquired of Mr. Ivey “if the policy was all right, and if the 
house was Lurned, would the mcney: be’ ‘paid ;” to which Ivey re- 
plied, “ It was all right, and the money would be raid ;” and that 
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at the same time, when told by the agent aforesaid, that Mrs. Kin- 
nier had gone away ; that the family had broken up, the personalty 
had been sold and the real estate would be sold, and that a servant 
was on the premises in charge, and was asked by said agent whether 
it would be all right, Ivey replied, that ‘‘ It would.” 

It further appears by the evidence, that immediately after the 
house was burned, the company’s agent, (Ivey,) of his own accord, 
sent a notice of the lcss to the company, and the agent of the ad- 
ministratrix testified that soon after the fire he applied to Ivey to; 
furnish him with blank forms for proofs of loss, and inquired of 
him whether lapse of time would make any difference, and Ivey re- 
plied that “It would not ;” and that after he procured the blanks, 
to wit, about the Ist day of February, 1871, they were filled up and 
delivered to Ivey, and Ivey testified that he sent them to the com- 
pany. It does not appear that the company ever made any objec- 
tion as to the proofs of loss, or as to the time in which they were far- 
nished. 

It further appears, by the testimony of the agent of the adminis- 
tratrix, that he repeatedly wrote to the agents of the company as- 
serting claim for loss under the policy, and could get no satisfactory 
response, until fina'ly, on the 13th of May, 1871, he received a letter 
from one of the agents, stating that the claim had been maturely 
considered by the company, and that they did not regard themselves 
as liable either legally or equitably. Ivey was examined as a witness 
in behalf of the company, and there was considerable conflict between 
his testimony and that of Gordon, (the agent of the administra- 
trix,) who was also examined as a witness, especially in regard to 
the vacating of the building, Ivey’s knowledge of that fact at the time 
he received the premium and delivered the policy, and also in re- 
gard ‘to the proofs of loss, and the furnishing of the blank forms for 
such prvofs. 

There was other evidence in the case, but so much only is stated, 
and its teudency toward the proof of material facts, as is deemed 
necessary for the proper consideration and determination of the ques- 
tions of law arising upon the instructions. 

The instructions, and the rulings of the court een are shown 
by the bills of exceptions No. 1 and No. 2 before referred to, and are 
as follows : 

No. 1. Memorandum :—That on the trial of this cause, after all the 
evidence on either side had been adduced and examined, the defen- 
dants, by counsel, move the court to exclude from the jury, and in- 
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struct them not to consider, any evidence going to show a loss by fire, 
eonsuming the two story framed and shingled building with brick 
basement, fully detached, occupied in his life-time “by Alexander 
Kinnier as a family residence, situate on Daniel’s Hill, ne-r the city 
of Lynchburg, Va.,” the same having descended to the he'rs at law 
of Alexander Kinnier, at his death, and before the happening of said 
fire ; which motion the court overruled, and refused to ex: lude said 
evidence, or instruct the jury not to consider it. 

‘No. ‘2. The defendant moved to instruct the jury as follows: _ 

1. That if the jury believe, from the evidence, that. after said 
policy ‘was issued, any change within the control of the par ies inter- 
ested, or those representing them, material to the risk, occurred to 
the property to be insured against in the policy, then the policy be- 
came void, and no recovery can now be had thereon. 

Which instruction the court gave with this modification : 

. That the change must have been. such a one.as ‘affected the condi- 
tion of the property itself, and that made by the act, authority, con- 
sent, procurement or connivance of the assured, and not the mere va- 
cation of the house by the assured or its occupants. 

2. That if the jury believe, from the evidence, that after the risk of 
‘the policy sued on was assumed by the defendants, the premises there- 

‘by insured became vacant by the removal of the owner or occupant 
for a period of more than twenty days, without notice to the com- 
pany, and their consent thereto in writing, the said policy was there- 
éby avoided, and no recovery can be had thereon in tbis suit. 

Which instruction the court gave, but with this modification : 

That if the insurers, or their lawful agent, knew of said vacation 
‘and didnot then avoid it, but treated it as a still existing policy, by 
delivering the same, and receiving the premium for the whole unex- 
pired:term, it was a waiver of the right to avoid it for that cause, and 
is no bar to a recovery in this action. 

3... That if the jury believe, from the evidence, that after the risk 
was:assumed by the defendants, the title to the property insured was 
transferred or changed without the permission of the defendants writ- 
ten on said policy, then said policy was thereby avoided, and no re- 
eovery thereon can be had in this suit. 

Which instruction the court gave; but with this modification : 

That if the change be a mere succession of the widow and heirs 
of the assured, who resided in the house insured at the time of his 

death, this was not such a change or transfer of title as avoided the 
policy. 
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4. That if the jury believe, from the evidence, that the plaintiff 
failed, for more than thirty days after the loss occurred, to render the 
defendants a particular account thereof, with an affidavit stating 
time;.circumstances, and cause of fire, the whole value and owner- 
ship of the property assured, amount, the amount of loss or damage, 
ate.,. then she failed to:comply with the requirements of said policy, 
and cannot recover in this action. 

Which instruction the court gave, but with this modification : 

That if the jury believe, from the evidence, that the insurers, from 
any reliable source, knew that the building insured had been destroyed 
by fire, and by any act or declaration of theirs, or their lawful agent, 
prevented the assured from preparing the schedule, with the affidavit 
thereto, required by the policy, within thirty days next succeeding 
the burning of the house, whether verbally or in writing, it was a 
waiver of the performance within the thirty days of that condition, 
and the omission to do so is no bar to this action, provided it was 
done within reasonable time hereafter. 

5. That the plaintiff cannot recover in this suit unless she proves 
that, at the time of the loss by fire, the property consumed was vested 
in or belonged—legally or equitably—to her as administratrix of Al- 
exander Kinnier, deceased. 

Which instructions the court refused to give. 

6. That if the jury believe, from the evidence, that there was, on 
the part of the insured, or those claiming under him, such a viola- 
tion of the conditions and requirements of the policy in controversy as 
to work a forfeiture thereof, they must find for the defendant ; not- 
withstanding that they believe that S. H. Ivey, the agent of the defen- 
dant at Lynchburg, did undertake and agree, on behalf of the defen- 
dant, by an oral contract, to waive, in favor of the insured, or those 
claiming under him, the obligation of such condition and require- 
ments, or any forfeiture which at the time of such undertaking or 
agreement may have occurred thereunder. 

Which instructions the court refused to give. 

7. That ifthe jury believe, from the evidence, that after the death 
of the intestate, Alexander Kinnier, a suit having been regularly in- 
stituted by his creditors, for the purpose of subjecting the premises 
insured to the payment of his debts, and the court in which said cause 
wag instituted having, on the 15th day of June, 1870, ordered said 
premises to be sold by its commissioner, and said commissioner hav- 
ing, on the 8th of July, 1870, made such sale—those facts effected 
auch a change in the title to the property insured under the provisions 
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of the policy sued on, as rendered the same void, and the defendants 
cannot be held responsible for any loss which thereafter occurred. 
‘ Which instructions the court refused to give. 

The plaintiff, by her counsel, then moved the court to instruct: the 
jury as follows : 

1st. That if they believe from the evidence that at the time of is- 
suing the policy in the declaration mentioned, the witness, S. H. Ivey, 
had been authorized by the defendant to receive and accept pro- 
posals for risks, subject to their approval and ratification, to issue and 
deliver policies and renew the same, and receive the premiums there- 
for,and had been supplied with blanks signed by the president to be 
filled up and countersigned by him, this constituted him the genera] 
agent of the company, and the company is bound by all his acts, as 
such, within the scope of his authority, so long as it existed, notwith- 
standing any private instructions which he may have received limit- 
ing that authority, of which the plaintiff had no notice. 

Which the court gave. 

2. That the company is bound by all the acts and declarations 
of its agent, which were within the general scope of his authority and 
made while in the execution of his agency, notwithstanding that in 
such acts and declarations he may have departed from his instructions 
received from the company, provided that the assured had no know- 
ledge of such instructions. 

Which the court gave. 

3. That the conditions of the policy that tne policy should be 
avoided by the removal of the owner or occupant, for a period of more 
than 20 days, without immediate notice and written consent, was in- 
serted by the company itself for its own protection and benefit ; and 
that it was competent for the company, or its agents, to waive the said 
condition, cither orally or in writing, ataianting the expression 
‘used as to its written consent. 

Which instruction the court gave. 

After-the foregoing instructions, as asked for by both defendant 
and plaintiff, and rejected, modified, or given, as above stated, the 
defendant, by counsel, moved the court to give the jury, as a modifi- 
cation of the defendant’s 2nd instruction, as modified by the court, 
the following instruction : 

8. But if the jury believe from the evidence that the defendant's 
agent delivered said policy, on the statement of the plaintiff’s agent 
that the insured premises were iu the occupation of a colored man, but 
‘that in fact that the house insured was not then or afterward thus oc- 
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cupied, but was then and remained vacant, then such delivery of the 
policy and collection of the premium was no waiver of the said condi- 
tion in said policy, and the words “ premises, hereby ic sured,” used 
in said policy, refer to the building thereby insured, and the occu- 
: pancy of a colored man of an out-house fully detached was no such 
occupation of the “ premises insured ” as said policy required. 

The court refused to give said instructions, on the ‘ground that 
at the time of the delivery of said policy, and the receipt of the pre- 
mium by the agent of the company, there is not a particle of proof 
before the jury that any statement of such kind was made by the 
plaintiff's agent, and in lieu of said instruction the court gave the fol- 
lowing : 

That if the jury believe from the evidence that after the. risk of the 
policy sued on was assumed by the defendants, the premis2s'‘thereby 
insured became vacant by the removal of the owner or occupant for a 
period of more than twenty days without notice to the company, and 
their consent thereto in writing, then said policy was:thereby avoided, 
and no recovery can be had thereon in this suit, unléss they believe 
from the evidence that the defendants or their lawful agent knew cf 
said vacation and did not avoid it, but treated it as a stil ex'sting 
policy, by receiving the premium for the whole term, and delivering 
the policy, which would be a waiver of the right to avoid the pulicy, 
and is no bar to a recovery in this action. 

The court further instructed the jury, that the words in the policy, 
‘the premises hereby insured,” are to be interpreted as hwwving ref- 
erence exclusively to the dwelling-house insured ; and although the 
jury should believe from the evidence, that an out-bouse was oceu- 
pied by a colored man at the time mentioned, it was not such an 
occupation of the house insured as contemplated in the policy. 

To all which opiuions and judgments of the court, refusing to give 
said Ist, 2nd 3rd and 4th instructions asked by the defendant, except 
with the modifications thereof by the court—the said modifications 
as made, and the refusal to give the 5th, 6th 7ih and 8th instrue- 
tions, moved by the defendant’s counsel, and giving the instructions 
in lieu of the 8th, and also giving the Ist, 2nd and 3rd instructions, 
moved by plaintiff's counsel, the defendant, by counsel; except, and 


pray their exceptions to be signed, sealed and enrolled, deourding ‘to oh 


law: which is accordingly done. 

The instruction set out in bill “No. 1,” and the 5th in the series, ,. 
of “No. 2,” may be considered together. They propound a law to 
the jury, that the title to the property insured being vested in the 
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heirs of the plaintiff's intestate, the plaintiff, as_administratrix, could 
not recover on the policy. This is substantially the same proposi- 
tien presented by the demurrer to the declaration, and, as we have 
seen that the demurrer was. properly overruled, for the same reason 
these two.instructigns were properly refused. 

The other instructions asked for by the defendant, relate to the 
gond.tions in the policy hereinbefore recited. Upon examination it 
will be seen that these:conditions and. stipulations are wholly for the 
benefit of the insurer, stringent in their character, some of them more 
er jess ambiguous, and equivocal in their terms, and the breach of 
each is visited, with a forfeiture. They are annexed, however, to the 
pol.cy, constitute a part of the contract, and, however rigorous, are 
binding ‘on the parties, unless in some way dispensed with. 

. They shoald.:be fairly construed, according to the rules applicable to 
such instruments. 

: The maxim that ‘‘the words of an instrument shall be taken most 
strongly against the party employing them,” is peculiarly appropri- 
ate in the construction of a policy of insurance, and especially of such 
eonditions as we are now considering. The instrument is wholly the 
work of the underwriter, and is usually filled with a multitude and 
variety of stipulations seldom read by the assured when he accepts 
the policy, and if read, rarely, if ever, understood. Abounding in 
forfeitures, and in provisions generally harsh and difficult of perform- 
ance, it should be strictly construed against the insurer and liber- 
ally in favor of the insured. A modern writer on insurance thus 
states the rule: ‘“ No rule in the interpretation of a policy is more 
fully established, or more imperative and controlling, than that which 
declares that, in all cases, it must be liberally construed in favor of 
the insured, so as not to defeat, without a plain necessity, his claim to 
indemnity, which in making the insurance it was his vbject to secure.” 
May on Iusurance, 182. 

. Bearing in mind these salutary nie let us proceed with the ex- 
amination of the instructions embodied in the second bill of excep- 
tions. The first .in the series evidently points to the condition or 
stipulation before noted as 5. “Any change within control of the 
assured, material to the risk, shall avoid this policy.” The court re- 
fused to give this instruction as asked, and gave it, with a cunstruc- 
tion of the word “change,” limiting the meaning to a change which 
affected the condition of the property wrought by the agency of the 
assured, and excluding the idea that it embraced the mere vacation 
of the building by the assured or the occupants. I think this ex- 
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planation was proper to prevent the jury from being misled.. The 
word “ change,” is certainly a very comprehensive term, In the sen¢ 
tence in which it occurs, considered without reference to other 
clauses, it might include any change in the title, possession, or com 
dition of the property. 

But: we must look to the whole instrument and so construe ite as 
to give effect, if possible, to each and every part of it, and ascertain 
what limitation, if any, should be placed —- the meaning of this 
very comprehensive term—‘ change.” 

Was it used in reference to the title ? Plainly not ; for a change of 
title is clearly and distinctly provided agaiust by conditions 2 and 3. 
Did it refer to a change of possession from the assured to some other 
person? I think not ; for condition 4 implies authorized occupancy 
other than by the owner. Did it refer to the vacating of the prem- 
ises? It could not be ; for that change is expressly provided against 
by condition 4. It must therefore, as it seems to me, be taken to 
refer solely to some such change in the condition of the building as 
is declared. in the modification made by the court. At all events it 
could not have been intended to include the vacating of the building ; 
and it is apparent that. the sole object of the modification was to 
guard the jury against a construction which would include the vacat- 
ing of the building; and although the cons‘ruction g'ven by the 
court may possibly be somewhat too narrow, yet under the evidenee, 
it could not have misied the jury, and was not to the prejudice of the 
defendant. 

Ido not think there was any error in refusing the instruction as 
asked, and giving it as modified. 

The second instruction is based on condition four, which vitiates 
the policy if the insured building should be vacated by the removal 
of the owner or occupant for more than twenty days without immedi- 
ate notice and written consent. The instruction was given with modi- 
fications. As given, in substance it declares, as law, that it wascom- 
petent for the insurer or his lawful agcnt to waive condition four, and 
if, at the time the agent of the company received the premium of in- 
surance and delivered the policy, he hud knowledge of the vacation 
of ihe property and did not then avoid the policy, but treated it as 
valid and subsisting, such conduct of the agent was a waiver of the 
condition, and a breach of it could not be relied on by the defendant 
to defeat the plaintiff's recovery, 

As before stated, there was abundant evidence before the jury 
tending to show that Ivey, (the company’s agent, ) at the time he col- 
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lected the premium and delivered the policy, had the knowledge on 
which the modified instruction was fuunded, and then represented 
to. the plaintiff's agent (Gordon,) that the policy was all right and 
that the money assured would be paid if the house should be burned ; 
and, furthermore, threatened to cancel the p: licy if the premium were 
not paid. Gordon must have relied upun these acts and declarations 
of Ivey, and was induced thereby to pay, and did pay, the premium 
and accept the policy. 

There was evidence to show that both agents knew that the house 
had been left vacant, and would not again be occupied by Kinnier’s 
widow, or by any of his family ; fur the family had dispersed, and 
all the circumstances go to show that it was not intended that the 
condilion against removal should be enforced. If such had been the 
intention and understanding of the parties, it is safe to conclude that 
the premium would not bave been paid, nor the policy delivered. 

Now, this conduct of the company’s agent, which the evidence 
strongly tended to prove, his acts and declarations amounted, if proved, 
(and whether proved was a question left to the jury,) to a dispensing 
with the performance of the condition by the assured, or a waiver of 
the forfeiture incurred by the breach of it, or they operated as an 
estoppel, precluding the company from afterward relying upon the 
breach as a bar to the claim of the arsured for indemnity undr the 
policy.. Such waiver or estoppel (fur the terms “ waiver” and “ es- 
toppel” may be indifferently used in the application to the subject 
we are bow considering, ) may take place either pending the negotia- 
tion for the policy, or alter such negotiation has been comp’eted, and 
during the currency of the policy, and either before or after forfeiture 
occurred, Such waiver may be made by a general agent, acting 
within the scope of his powers, needs no consideration to support it, 
and may be by parol, although the written consent of the insurer is 
required by the terms of the policy. Nor will the party insured be 
bound, nor ought he to be bound, by any instructions given by the 
insurer to bis agent limiting the general powers possessed by the lat- 
ter in relation to the subject of the agency, unless such instructions 
are made kuown to the assured. May on Ins., 611, 618, 622 : Cour- 
sin vs. Penn, Ins. Co., 46 Penn, St. 323 ; Peoria Murine and Fire Ins. 
Co. vs. Hull, 12 Mich., 203 ; Heaton vs. Manhattim Fire Ins. Co., 7 
R. I., 502; Viele vs, Germania Ins, Co., 26 Iowa, 9. 

The case lest cited (26 Iowa 9,) seems to meet evey objection as to 
matters of waiver aud estoppel made by the plaintiff in error. It 
seems to haye been elaborately argued by the counsel on both sides, 





1877.] Georgia Home Ins. Co. vs. Kinnier. sll 


and to have been thoroughly investigated and well considered by the 
Supreme Court of Iowa, in which the Hon. John T. Dillon, an eminent 
jurist, presided as chief justice. 

The reporter, in a note appended, calls attention to the importance 
and somewhat leading character of the case, and the interesting nature 
of the questions discussed. 

The following propositions, amongst others, supported by numer- 
ous authorities, some of them English, but mostly American, seem 
to be established by that case : 

1. Waiver of conditions: Estoppel.—A condition in a policy of fire 
insurance, that, if the risk be increased by a change of occupation, or 
other means within the control of the assured, without the written 
consent of the insurers, ‘‘ the policy shall be void,” being inserted for 
the benefit of the insurers, they may dispense with a compliance 
therewith, or waive a forfeiture of the policy incurred by a breach 
thereof, and thereby become estopped from setting up such condition 
or a breach in an action for a loss subsequently occurring. 

2. Waiver need not be in writing.—And such waiver of the forfei- 
ture arising from the breach of the condition need not be in writing, 
but may be by parol, at least in a case where the policy is not attested 
by the corporate seal of the company, and is hence not a specialty. 

3. What will amount to a waiver.—Any acts, declarations, or course 
of dea'ing by the insurers with a knowledge of the facts constituting 
a breach of a condition in the policy, recognizing and treating the 
policy as still in force, and leading the assured to regard himself as 
still protected thereby, will amount to a waiver of the forfeiture by 
reason of such breach, and estop the company from setting up the 
same as a defense when sued for a subsequent loss. 

4, Need not be founded on new consideralion.—A waiver of condi- 
ticns, cr forfeiture arising from a bréach thereof, need not be founded 
on any new consideration. 

5. Power of agent to waive forfeiture—A local agent of a foreign in- 
surance company, clothed with authority to effect contracts of insur- 
ance, to fix rates of premium, to give consent to the increase of risks 
and change of occupation of buildings insured, to cancel policies on 
accuunt of increase of risk, and exercise supervision over the property 
covered by policies issued at his agency, has power to dispense with 
¢cnditions and waive forfeitures arising from a breach thereof, in the 
absence of any limitation upon his authority known to the assured. 
...6, Implied and incidental powers. The foregoing powers are neces- 
sary incidents of the general authority of the agent to effect contracts 
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‘of insurance, conduct the business at his agency, and do all things 
necersary and proper in the prcsecution. thereof. 

7. Extent of waiver. A waiver of forfeiture, resulting from a bewna 
occasioned by a change in the occupancy of the building, increasing 
the risk, extends, not only to breaches occasioned by the occupancy 
before such waiver, but to those resulting from a continuation of such 
oceupancy. . 

I see no error in the refusal to give the instructions as asked and 
giving it in the modified form. 

The 3rd instruction relates to condition 2. The court gave it with the 
construction that the change interdicted by the condition was not ire 
tended to include devolution of title upon the heirs by the death of the 
assured. In this, surely there was no error. By the change of title 
provided against in the condition, must have been intended a volun- 
tary dispc sition cralienation of the property. It could not have been 
intended to embrace all kinds of transfer of title ; for, in condition 3 
—change of title by “foreclosure of mortgage or levy of execution ” 
is especially provided against. It is there declared that such a change 
shall be“ deemed an alienation ;” that is, by fair construction, an 
alienation within the operation of condition 2. Condition 3 must there- 
fore be taken to be intended as supplemental to condition 2. More- 
over, it is to the lust degree unreasonable to suppose that any sane 
man would ever accept a policy of insurance against Joss by fire, if he 
understood it, which contuined a provision for immediate forfeiture 
by reason of his death and consequent descent of title to his heirs. 
Burbank vs. Rockingham Mutual Fire Ins, Cv., 4 Fos., (N. H.) 550. 

The 4th instruction refers to condition 6 in regard tu the prelimin- 
ary proofs of loss to be furnished to the company. The evidence 
showed that such proofs were furnished, although not within the 
thirty days from the time of loss. - Gurdon, the agent of the admin- 
istratrix, after repeated applications, finally succeeded in getting the 
requisite blank fcrms for the~proofs, which he filled up and deliv- 
ered to Ivey, and the latter says he sent them to the company. No 
complaint was ever made by the company as to the regularity or suf- 
ficiency of the proofs, or as to the time within: wh:ch they were fur- 
nished. , Moreover, there was evidence tending to show that Gordon 
was prevented from sending the proofs within thirty days, or at least, 
that the furnishing them within the time was dispensed with by the 
company thiough their agent: The doctrine of waiver and ¢s oppel 
already discussed applies to this instruction also. Home Ins. Cv, vs. 
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Cohen, 20 Gratt., 312. The court committed no error in refusing 
the instruction asked for and in giving it as modified. 

The 5th instruction has been disposed of. 

The 6th and 7th were refused, and, as I think, prop2rly. 

The object of the 6th seems to have been to declare as Jaw, that a 
forfeiture incurred by a breach of any of the conditions of the policy 
could not be waived, except in writing, if at all, and that a parol 
waiver by the agent would be nugatory. 

This proposition has been already determined adversely to the 
plaintiff in error, in disposing of the questions arising upon the other 
instructions, and need not be further noticed, except to add that the 
instruction would seem to be faulty for another reason, that it pro- 
posed to submit a question of law to the jury for their determination, 
to wit, whether there had been such a violation of the conditions of 
the policy as to work a forfeiture. 

Whether the facts and circumstances which constitute a forfeiture 
are proved, is a question for the jury ; whether, when proved, they 
constitute a forfeiture, is a matter of law for the court. 

The 7th instruction asked for was based, as is supposed, on the 3rd 
condition of the policy imposing a forfeiture by reason of “a fore- 
closure of a mortgage.” 

It is sufficient to say, that there was no foreclosure of a mortgage 
in this case ; and if a judicial sale under a creditor’s bill could by 
liberal construction be brought within the operation of the condition, 
still, such sale must have been so far perfected as to make it equiva- 
lent to the foreclosure of a mortgage. 

There was no such completed sale in this case. The land, with the 
insured building upon it, was, as shown by the record, ordered to be 
sold before the building was burned, but the sale was never com- 
pleted. It was made and reported to the court, excepted to, and 
never confirmed. On the contrary, it was afterward set aside and 
wholly vacated. 

The purchaser was never let into possession and was never at any 
time entitled to such possession. By the express terms of the decree 
ordering the sale, the commissioner, who was appointed to make it, 
was directed to announce publicly at the iime of sale, ‘‘ that no sale 
under the decree should be valid until ratified by the court.” This 
direction would seem to have bzen unnecessary, but the commis- 


sioner followed it as shown by his report. 2 Dan. Ch. Prac., 1274, 
1281. 


The iustruction called the 8th in the bill of exceptions, was asked for 
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as an addition to modified instruction No.2. It may be doubtful 
whether this instruction might not have been properly given, but at 
all events, the refusal to give it did not and could not prejudice the 
defendant, because it was substantially covered by the instruction 
which was substituted for it. 

The propriety of the instruction given on the motion of the plain- 
tiff’s counsel has been settled in considering and determining the 
questions arising upon the defendant’s instructions, and need not be 
further noticed. See Story on Agency, §§ 77, 106, 126, 134. 

It only remains to consider the 3rd bill of exceptions taken by the 
plaintiff in error to the judgment of the court overruling the motion 
for a new trial, made upon the ground ‘hat the’ verdict of the jury 
was contrary to the law and the evidence. The bill sets out the facts 
certified as proved on the trial, and those facts seem sufficient to war- 
rant the verdict. As befcre stated, there was considerable conflict in 
the testimony of the two main witnesses touching material facts. It 
was the peculiar province of the jury to deduce the facts involved in 
this conflict. They did so, and the judge, who presided at the trial, 
concurred with them in their finding. The law was applied by the 
jury to the facts under the direction of the court, in which directions, 
as has already been shown, there was no error. 

The rules which govern applications for new trials based upon the 
ground that the verdict of the jury is against law and the evidence 
are well settled by numerous decisions of this court. They are well 
stated by Judge Christian in a late case, Blosser vs. Harshberger, 
21 Gratt., 214. 

Upon the whole, I am of opinion that there is no error in the judg- 
ment of the Corporation Court for the city of Lynchburg, and that the 
same should be affirmed with damages. 
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SUPREME COURT OF ILLINOIS. 


Appeal from McLean. 


PROTECTION LIFE INS. CO. 
vs. 


JOHN R. PALMER.* 


Whether a summons is or is not properly served on a proper person cannot be 
raised by a plea in abatement. 


The filing of a demurrer waives all defects of service. 
Assumpsit may be maintained on a policy of insurance under seal. 


Where the terms of the policy provided that it should be void unless the assess- 
ments were received within thirty days from the date of the notice, it was 
held that the date of the notice was not the day named in the notice, but the 
date on which it arrived at the post-office to which it was sent. 


Insurance companies have no power to declare a forfeiture of a policy after the 
death of the insured, he having done no act in his lifetime to authorize a for- 
feiture, and as no forfeiture was properly declared before his death, the lia- 
bility of the company to pay the amount of the policy became fixed by his 
death. 


E. M. Haryes & Srevenson & Ewra, for Appellant. 
Rowe. & Hamitton, for Appellee. 


Water, J. 


This was an action of assumpsit brought by appellee on a policy 
of insurance against appellant in the McLean Circuit Court. Appel- 
lant filed a motion to quash the return of service, which was over- 
ruled by the court. A plea of abatement to the service was filed, 
but on motion the court struck it from the files and thereupon a de- 
murrer to the declaration was filed but was not decided. Appellants 


*From Monthly Western Jurist. Opinion filed June 30, 1876. 
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then filed the plea of general issue, and a stipulation that any evi- 
dence might be introduced which would be admissible under prop- 
erly drawn pleas. A trial was had by the court, a jury having been 
waived by consent of the parties. The court found the issues for 
the plaintiff, and assessed the damages at $2,810; and after over- 
ruling motions for a new trial and in arrest of judgment, 1endered a 
judgment in favor of plaintiff and against defendants on the finding, 
and they appeal to this court. 

The questions as to the motion to quash the return of the sum- 
mons are not well taken, as there was no evidence upon which to 
base the motion. The sheriff had returned thet McDougal, upon 
whom the service was had, was the agent of the company, and there 
is nothing in the record to show be was not, and hence the court 
could not do otherwise than overrule the motion. Nor was there er- 
ror in striking the pleas in abatement from the files ; whether the 
summons is or not properly served, or served on a proper person, 
cannot, as all know, be raised by plea in abatement. The agent is 
not a party to the suit, and whether he is in the employ of the com- 
pany or not, does not affect the parties to the suit. Ifhe is not an 
agent, that fact does not give a better writ. If the return was 
quashed, another writ precisely similar would issue. A better ser- 
vice might be had but not a better writ; the court did not, there- 
fore, err in striking the plea from the files. By filing the plea of the 
general issue, appellants, as all know, waived their demurrer, and 
they had been in court by filing the demurrer, whether there had or 
not been service at all. The 19th section of the practice act, R. S., 
p. 777, provides : ‘‘ That any deed, bond, note, covenant, or the in- 
strument under seal may be sued or declared upon, * * as here- 
tofore, or in any form of action in which such instrument might have 
been sued and declared upon * * if it had not been under seal,” 
etc. It then follows, although the policy was under seal, an action 
of assumpsit can be maintained upon it under this statute. Had the 
policy not been under seal, assumpsit would have unquestionably been 
the proper action, and this section has abolished the distinction be- 
tween sealed and unsealed instruments as to the form of action. The 
motion in arrest was therefore properly overruled. 

It is, however, obejcted that the policy of insurance and letters of 
administration were not read in evidence, and hence there was noth- 
ing upon which to base the finding and judgment. The stipulation 
is, that this case was submitted to the court on the following agreed 
evidence. It then states that the policy of insurance and the letters 
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of administration shall go in evidence under this stipulation. Unless 
the bill of exceptions show that these papers were not read in evi- 
dence we are compelled to infer they were. It was stipulated, not 
that appellee might read them in evidence, but that they were to go 
in evidence. This is tantamount to saying they should be consid- 
ered in evidence, and if considered in evidence, the assumption is 
that in the absence of the policy from the bill of exceptions that its 
provisions warranted the judgment of the court, unless there is 
other evidence in the record which overcomes the presumption. The 
death of the appellee’s intestate was admitted to have occurred on 
the 5th of March, 1873, of smallpox, having been sick two weeks ; 
and that there were at the time of his death 3,770 policies issued and 
outstanding at that time, and liable to assessment for Josses; that 
no assessment had ever been made upon assured until the assess- 
ment of the 25th of January, 1873 ; notice of which was deposited in 
the post-office at Chicago, February 3, 1873, and would in due 
course of mai! reach the then residence of assured on the next day. 
A second assessment was made on deceased on the 10th of March, 
and was deposited in the post-office at Chicago on the 15th of that 
month, the company not then knowing of his death. On the 25th of 
March, appellee sent to the company the amount of the two assess- 
ments, together with the notice of the death of assured, but the com- 
pany, claiming that the policy had lapsed, refused to receive the 
money, and appellee furnished the proofs of death as required by the 
policy. 

Appellants read in evidence a stipulation in which it -was further 
admitted that the notice sent to deceased was the same in form as 
those sent to all other policy-holders; that no payment of these as- 
sessments was made prior to March 26, 1873, when it was offered and 
refused on the ground that the policy had lapsed ; that appellants 
did not know of death of assured until that date. A copy of the 
notice to assured was read in evidence under this stipulation, the 
last clause of which is this: ‘‘ By theconditions of your policy the 
above assessment must be received at this office within thiity (30) 
days from the date of this notice. On the return of this notice with 
the money by post-office order or draft, with the following blank 
filled out as directed, a receipt will be forwarded to you.” That this 
notice was mailed to deceased on the 25th of January, 1873. The 
bill of exceptions states that these stipulations were all of thé evi- 
dence read on this trial by either party. Does this evidence sustain 
th> finding of the court ? 
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Before discussing the question, it becomes necessary to notice a 
discrepancy in the two stipulaticns signed by the parties. In the 
first, it is stipulated that the notice to the assured was dated on the 
26th of January, 1873, and was placed in the post-office on the 3d 
of the next February, directed to him at Leroy post-office, and would 
reach there by due course of mail on the 4th of that month; the 
other stipulation says that the notice was mailed to Palmer on the 
25th of January, 1873 ; ccunsel on each side refer to the date most 
favorable to his view of the case, withcut any reference to the fact 
that there are contradictory dates. Then which are we to adopt as 
the true date ? Evidently the 3d of February. It is settled fully and 
circumstautially, giving details as of that date, whilst the other is a 
mere naked statement that it was mailed to him on the 25th of Janu- 
ary, without saying, we presume, that it was intended only to state 
that it was dated cn that day, but by mistake it was stated to have 
been then mailed. But if it should be regarded as having been in- 
tentionally so written, then it is not sufficiently certain to operate as 
a notice. In discussing the evidence, we shall treat the policy as be- 
ing in evidence by the stipulation, and we refer to the copy set out in 
the declaration for its terms and conditions, as appellants have not 
embodied it in the bill of exceptions. The condition, then, being that 
the assured should within thirty days from the date of the notice pay 
to the company the assessment, collection, costs and annual dues, 
and a failure to do so should render the policy null and void and of 
no effect, what was the date of notice in this case? was it the 25th 
day of January, when it was made out and signed, or the 3d day of 
February, the day it was placed in the post-office, or was it the day it 
arrived at the post-office at the residence of the deceased ? The policy 
only says the money must be received by the company in thirty days 
from the date of the notice. 

Appellant claims that this means that it must be within thirty days 
from the day written on the paper as a date; whilst appe lee claims 
that there can be no notice until the facts that are contained in the 
printing on the paper comes to the knowledge of assured ; that is the 
date of notice. All know that notice means knowledge of some act 
done or required to be done, as of some occurrence that has or will 
transpire ; hence the object of a notice is to give some information to 
the person to be notified. Then the object of this agreement was 
that the assured should be informed that an assessment had been 
made; that he was required to pay by the terms of his agreement, 
and the insurance company undertook and agreed that they would 
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convey to him information of the fact that he had been assessed, and 
the amount imposed, and he agreed that after they should put him 
in possession of the fact that he would pay the amount within thirty 
days. It would be unreasonable and unjust to hold, under the agree- 
ment, that the secretary might fill up a printed blank for ‘a notice 
sign and date it, and then lock it up in his desk and hold it for thirty 
days and more, that this was the notice required. Instead of notice, 
it would be withholding notice. It would be the very reverse of what 
the company had bound themselves to do. Insuch a case there 
would be a date to the paper, but it would be a perversion of terms, 
and actually contrary to the fact, to say that the person named in such 
a paper had notice from the time the paper was filled up and dated. 
Nor does the mere fact that the notice is placed in the mail prove that 
there was notice at the time it was so deposited. All know that when 
the person to whom it is addressed resides and is at another place, 
perhaps hundreds of miles distant, that he does not receive, nor can 
he receive, the information of the conten!s of the notice simply by its 
being placed in the post-office. He is not there to see it, and if he 
were he could not possess himself of it to learn its contents. The post- 
office is used as a convenient agency to carry the notice to the place 
of residence of the pérson to be notified. The placing of a notice in 
the post-office is no more a service of the notice than by placing it in 
the hands of a messenger to convey it to the person to be served. 
Had this notice been placed in the hands of such a messenger, none, 
we apprehend, would contend that it would operate as a notice from 
the time it was placed in his hands; and the postal service was 
adopted in this case as the messenger, and with like effect as if the 
messenger had been an individual. 

Then, when did the assured in this case have the notice or receive 
the information the company agre3d to give him? As it is stipulated 
that the notice would reach the residence on the 4th of February by 
the course of mail, we may infer that if it did not arrive after business 
hours that he received it on that day. As the stipulation is silent as 
to the time of the arrival of the mail, we may well infer that it was 
during business hours, and that he took it from the post-office on 
that day, and then for the first time received the notice, and that was 
the date of the notice. Then when did the thirty days on which to 
make payment expire? It wasfrom the terms of the agreement to 
be within thirty days from the date of the notice. This, then, excludes 
the 4th, the date on which the notice was given, from the count. 
There were, then, after the 4th, twenty four days, and there were five 
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days in March, as the assured died on the 5th, making twenty-nine 
days from the day of service of notice until he died, leaving all of that 
and the next day to make payment. 

If a letter mailed in Chicago will reach Leroy the next day, we may 
safely conclude that had the assured not died he would still have had 
ample time to send the money within the time, either by mail or by 
messenger, to say nothing of telegraphing to Chicago to make the 
payment for him. But it is insisted that it was agreed in the policy 
that a written or printed notice directed to the address of the as- 
sured as it appeared on the books of the company, and d2posited in 
the post office or delivered by an agent of the company, or printed in 
@ newspaper published by the company and forwarded as afcresaid, 
should be deemed legal notice, and therefore the notice took effect as 
such when deposited in the post-office. We think that this wes in- 
tended to provide for the mode of service, and not that this act, ex- 
cept a delivery by an agent, should be accepted as notice ; but that a 
reasonable time would still be required for the notice to reach the 
assured. But even if that construction should be adopted, still the 
assured had all of the thirtieth day in which to make payment, and 
he was not in default at the time he died. 

Did his death then operate to render his policy invalid? We 
think not. The company had no power to declare a forfeiture after 
the death cf the assured, he not having done any act in his lifetime 
authorizing the forfeiture ; and having died before any forfeiture was 
properly declared, the liability to pay the amount of his policy be- 
comes fixed by his death, and no act of the company thereafter per- 
formed, short of a payment or a tender, could relieve them from the 
liability to a recovery. 

Perceiving no error in this record requiring a reversal of the judg- 
ment of the court below, the same is affirmed. 

Judgment affirmed. 
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SUPREME COURT OF APPEALS OF, VIRGINIA. 


MANHATTAN FIRE INS. CO. 
US. 


WEILL & ULLMAN. 


The general agent filled up the policy from a description taken from the policy of 
another company, which did not state that the building stood on leased ground. 
The fact, however, was known to the agent. 


Held, that the company was estopped from alleging in defense a policy condition 
requiring the fact to be stated in the policy. 


Held, that the f.ilure to state the existence of an incumbrance was not a violation 
of the policy condition, that if the title be other than that of entire, uncondi- 
tional and sole ownership, it must be so stated. 


Judgment affirmed. 


Curistian, J. 

The plaintiff in error (the Manhattan Fire Insurance Company,) 
seeks to avoid the obligation of its policy issued to the defendant in 
error upon two grounds—First that the building insured stood upon 
leased ground, but was not so represented to the company, and not 
so expressed in the policy, 

Second. That at the time of the insurance the house was incum- 
bered by a deed of trust, which fact was not represeuted to the com- 
pany and not expressed in the policy. The condition of the policy 
upon which the defense is based is as follows: IV. “ If the interest 
of the assured in the property be any other than the entire, uncondi- 
tional and sole ownership of the property for the use and benefit of 
the assured, or if the buildings assured stand on leased ground, it 
must be so represented to the company, and so expressed in the writ- 
ten part of the policy—Otherwise the policy shall be void.” Evidence 
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was offered to prove that the general agent of the company, who is- 
sued this policy to defendants in error, knew that the building in- 
sured stood on leased ground at the time he issued the policy. There 
was a motion to exclude this evidence from the jury, which was over- 
ruled by the court, and was the subject of a bill cf exceptions, which 
sets forth the evidence offered and admitted by the court as follows : 
“ Be it remembered, that after the jury were sworn to try the issue 
joined in this cause, the plaintiffs, to maintain the said issue on their 
part, after havitig offered in evidence to the jury, (1,) the policy ; (2,) 
the authenticated copy of the deed of lease; (3,) the admissions of the 
parties ; and (4,) the proof of loss, as thes: several matters are set 
forth in the defendants bill of exceptions No. 1; in‘roduced (5,) R. F. 
Vaughan as a witness in their behalf, who testified as follows: “ Pre- 
vious to the Ist day of January, A. D. 1873, the firm of which I was 
a member had been agents for the Maryland Fire Insurance Com- 
pany, and that company had insured the same building described in 
the policy of the Manhattan Fire Insurance Company of New York 
city, mentioned in the plaintiffs’ declaration, and it was then owned 
by the plaintiffs, and described in the policy of the Maryland Fire In- 
surance Company, as it is described in the said policy of the said 
Manhattan Fire Insurance Company. The agency for the said 
Maryland Fire Insurance Company, before the said first day 
of January, A. D. 1873, had been transferred from our firm to 
A. M. Vaughan, and the plaintiffs applied to our firm for a renewal of 
their policy in the Maryland Fire Insurance Company, but our agency 
for that company having ceased, and we haviug no company in which 
we could place it, I applied to A. M. Vaughan to take the risk, giving 
him in writing a description of the said building as it was described 
in the policy of the Maryland Fire Insurance Company. I did not 
then know that the said building stood on leased land. I have ascer- 
tained that since. Our firm was then composed of J. C. Deming, R. C. 
M. Wingfield and myself. A.M. Vaughan then issued the policy sued 
on, and delivered it to me, and then I delivered it to the plaintiffs, 
and received from them the premium, and gave A. M. Vaughan credit 
for it on our books. We retained one half of the commissions on the 
premium, and paid the rest of the premium to A. M. Vaughan.” And 
the plaintiffs introduced, (6) A. M. Vaughan as a witness in their be- 
half, who testified as follows: “I was and still am the agent of the 
defendant, the Manhattan Fire Insurance Company. R. F. Vaughan, 
of the firm of Deming, Wingfield & Co., applied to me in behalf of 
the plaintiffs for an insurance on the building mentioned in the polsey 
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sued on, furnishing me with a written description of the property 
as it is stated in that policy. At that time I knew that the 
building stood on leased ground, and if the application had been made 
to me by the plaintiffs, I might have so described it. But suppos- 
ing that the description in writing furnished me by R. F. Vaughan 
was the form by which the other companies—those represented by 
Deming, Wingfield & Co.,—had written, and the form adopted in 
their policies, I followed the written description furnished me in making 
out the policy sued on. I did this, although I knew at the time that 
the building stood on leased ground ; but I do not recollect that this 
occurred to me at that time.” f 

And then the plaintiffs introduced (7) J. C. Deming as a witness 
in their behalf, who testified as follows: ‘“I have for several years— 
ten years—been engaged in insurance agencies, and have done an 
extensive business in that line in this city. Iam now so engaged. 
Wingfield and Vaughan were my partners for several years. Both of 
them were my partnerson the lst day of January, A. D. 1873. I 
can’t say I know anything about the getting out of the particular policy 
sued on by the plaintiffs. Ican only speak in general terms of what 
I have done for the plaintiffs. I would state that those gentlemen 
have, for several years, confided their insurance business to our firm, 
with special reference to myself. I know the particular property on 
which the building in suit stood. I have known for some time that 
it stood on leased ground. I would state that a large number of the 
companies, by common consent, have waived a written application 
for a policy on ordinary risks. I can’t say that at the time the plain- 
tiffs stated to me that the building stood on leasehold ground ; but I 
have known that fact for along while. The reason that I cannot state 
whether the plaintiffs told me that the building stood on leased ground 
is, that I rarely made that a question in my practice. I represented 
two companies, which had given policies on that building, and was 
@ special agent and adjuste for one of them. They have both paid 
their pro rata shares of the loss occasioned by its destruction by fire, 
with a full knowledge of the fact that it stood on leased ground. Each 
of those policies contained the same general provision as in article IV. 
of the terms and provisions of the policy sued on, and all the modern 
policies are alike in this respect. I state the fact that the com- 
panies I represented had full knowedge of the fact that the building 
stood on leased ground when they paid their pro rata shares of the 
loss aforesaid, from the fact that their representatives, who super- 
vised the ascertainment of that loss, had full access to, end availed 
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themselves of the records of the clerk’s office of the Corporation 
Court of this city in regard to the title.” 

The first question we have to determine, is whether the court below 
erred in admitting this testimony. The rule of evidence invoked to 
exclude it, is that which does not permit the written contract to be 
contradicted and varied by parol testimony. The great value of this 
rule of evidence cannot be easily over-estimated, and merits the 
eulogies it has received. In »proper case its application always pro- 
motes the ends of justice by protecting parties against fraud and false 
swearing—against carelessness and inaccuracy, by furnishing evidence 
of what was intended by the parties, which can always be produced 
without fear of change or liability to misconstruction. But experi- 
ence has shown that it is not a rule of universal application, and if 
there did not exist some authority to correct the universality of its 
application, then a rule of evidence adopted by the court as a protec- 
tion against fraud and false swearing would, as was said in regard to 
the analogous rule known as the “ statute of frauds,” become the in- 
strument of the very fraud it was intended to prevent. 

In the case before us, the general agent of plaintiff in error filled 
up the policy, and took the description of the property from a policy 
on the same house which had been issued by the Maryland Fire In- 
surance Company. The agent says he knew at the time that the 
building stocd upon leased premises. This knowledge of the general 
agent must be imputed to the principal. 

Regarding the fourth clause of the policy as a warranty, then there 
was & breach of warranty eo instanti of the making of the contract. 
This the company knew when it issued the policy. It knew when it 
accepted the premium the policy was void ; that. when it took the 
premium they took no risk, and that the insured paid his money for a 
policy of insurance which the company knew was void at the moment 
when it was issued. To allow this, would be to permit the company 
to receive premiums where they incurred no 1isk, and would encour- 
age and promote the grossest fraud. It is precisely in such cases as 
this that the courts of law, in modern times, have introduced the 
doctrine of equitable estoppels, or, as it is sometimes cal‘ed, estoppels 
in pais. . 

The principle is, that wherever a party has, by his representations 
or his conduct, induced the other party to a transaction to give him 
an advantage which it would be against equity and good conscience 
to aszert, he would not in a court of justice be permitted to avail 
himself of that udvantage. See Ins. Co. vs. Wilkinson, 13 Wall, 
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222; Plumb vs. Cattaraugus Co. Mutual Ins. Co., 18 N. Y. R., 392; 
Rowley vs. Empire Ins, Co., 36 N. Y. R., 550; 31 Conn., 526 ; 42 
Mo., 148 ; Bidwell vs. Northwestern Ins. Co., 24 N. Y. R., 302. 

In the last named case the court says : “Indeed it is not easy to 
perceive why an insurance company, by reason of the formal words 
or clauses (of a general and comprehensive nature,) inserted in a 
policy, intended to meet broad classes of contingencies, should ever 
be allowed to avoid liability on the ground that facts of which the 
company had full knowledge at the time of issuing the policy, were 
then not in accordance with the formal words of the contract, or some 
of its multifarious conditions. If such facts are to be held a breach 
of such a clause, they are a breach eo instanti of the making of the 
contract, and are so known to be by the company as well as the in- 
sured. And to allow the company to take the premium without tak- 
ing the risk would be to encourage a fraud. It would, asa legal prin- 
ciple, be equivalent to holding that the warranty of the soundness of a 
horse, is a warranty that he has four legs when one has been cut off.” 
In the case before us, the knowledge of the agent must be taken as 
the knowledge cf the company, and to avoid the policy upon the 
ground [that] the building insured was upon leased ground, would be 
to permit the company to say “it is true, we knew that the building 
was upon leased ground ; we knew that an agent, and not the in- 
sured, had filled up the description of the property, and had omitted 
to state the fact, but we hold it to be void, because one of the condi- 
tions of the policy makes it void if the fact that his property stood on 
leased ground is not so represented or explained in the policy ; and 
whilst we have received your money, we issued to ycu a policy which 
we knew to be void eo instanti of its delivery—we took the premium, 
but took no risk.” When good faith and fair dealing are of the very 
essence of a contract of insurance, insurance companies will be e¢s- 
topped from asserting a defense which not only tends to a breach of 
good faith, but to actual and positive fraud. I am therefore of 
opinion that evidence :.dmitted by the court be!ow was properly ad- 
mitted, because it proved such a state of facts as constitute an estop- 
pel, and that the court did not err in overruling the motion to exclude 
the same. In addition to the authorities above cited, see Judge 
Burk’s opinion in the case of Ga. Home Ins. Co. vs. Kinnier’s adm’r, 
and cases cited by him, reported in February number Va. Law Jour- 
nal. The second ground upon which the company seek to relieve 
itself against liability for loss is, that at the time the insurance was 
effected there was an incumbrance in the form of a deed of trust. 
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Now it is not pretended that there was any misrepresentation or 
fraudulent concealment as to the fact of the existence of such incum- 
brance. On the contrary, it does not appear that any question was 
asked the assured on that subject ; but, as has already been said, the 
agent of the company filled up the description of the property, copy- 
ing it from a policy in another company. But it is insisted that this 
incumbrance, existing at the time, of itself avoided the policy, under 
that condition which declared : “If the interest of the assured in the 
property be any other than the entire unconditional and sole owner- 
ship of the property, for the sole use and benefit of the assured, 
* * * it must be so represented to the company, and so expressed 
in the written part of the policy, otherwise the policy shall be void.” 

It was held by this court in the West Rock Mutual Fire Ins. Co. 
vs. Sheets, 26 Grat., 871, that unless there be a warranty, or a repre- 
sentation that amounts to a warranty, a policy cannot be avoided for 
incumbrances, unless upon the applicant’s false and fraudulent an- 
swers to interrogations. Of course, if there be a warranty, or a repre- 
sentation amounting to a warranty, that there are no incumbrances 
on the property, whether such answer be given in answer to a ques- 
tion or not, if it be untrue, the policy would be void even though the 
insured might not be guilty of actual fraud. The question then in 
this case turns upon the construction to be given to the condition in 
the policy above quoted. Can that be construed to be a warranty on 
the part of the-assured that there was no incumbrance on the pro- 
perty insured ? 

This condition does not refer to the legal title, but to the interest of 
the assured in the property that he warranted to be no other than the 
entire unconditional and sole ownership of the property. This was 
no warranty against liens and incumbrances. His interest was the 
sole ownership. The fact that he had mortgaged the property did 
not make the mortgagee a joint owner with him. The fact that he may 
have incumbered it with a deed of trust, does not make the cestui que 
trust a joint owner. The fact that there may have been liens for taxes 
or liens by judgment did not affect his ownership. He is still the sole 
owner though he may have incumbered it, or liens may exist against 
it, and the evidence of such is no breach of a condition declaring sole 
ownership. This isthe doctrine of the courts settled by repeated de- 
cisions. Shey vs. Manuf. Ins. Co., 10 Pick., 40; Tyler vs. Adtna Fire 
Ins. Co., 16 Wend., 385; 12 Wend., 507; Smith vs. Ins. Co., 17 
Penn. State Rep., 260 ; Haigh vs. City Fire Ins. Co., 29 Conn., 10. 

In the last named case it was a condition of the policy that if the 
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interest in the property insured is not absolute, it must be so repre- 
sented to the company and expressed in the policy in writing, other- 
wise the insurance shall be void. The applicant represented the pro- 
perty as his house, and it was so represented in the policy. In fact he 
had only agreed to purchase the property, but under the agreement 
had paid part of the purchase money, had taken possession and 
made valuable improvements. It was held that the statement made 
by the assured that the property, was his own was true, and his inter- 
est was an absolute one. The court said, ‘‘ The subject of insurance 
was an interest, not a title. It was an interest, not a title, of which the 
the conditions of insurance speak. The terms interest and title are 
not synonymous. A mortgagor in possession, and a purchaser holding 
under a deed defectively executed, have both of them absolute as well 
as insurable interest in the property, though neither of them has the 
legal litle. The condition in question speaks only of the character of 
the interest to be insured, not of its quality.” 

In Avery vs. Hartford Fire Ins. Co., 17 Iowa, 176, the court holds 
the following language, speaking upon this point, and which very 
aptly applies to the case before us: “The object of the insurance 
company by this clause, (i. e., a clause providing against change of 
interest, etc.) is that the interest shall not change so that the assured 
shall have a greater temptation or motive to burn the property, or 
less interest or watchfulness in guarding and preserving it from de- 
struction by fire. Any change in, or transfer of the [interest of the] 
assured in the property, of a nature calculated to have this effect, is 
in violation of the policy. But if the real ownership remains the 
same ; if there is no change in the fact of title, and if the latter 
change is only nominal, and not of a niture calculated to increase 
the motive to burn, or diminish the motive to guard the property from 
loss by fire, the policy is not vitiated.” See also Shepard vs. Union 
Fire Ins. Co., 38 N. H., 232. 

I am of opinion, both upon principle and authority, that the con- 
dition referred to is not a warranty against incumbrance, and that 
the fact that the assured had incumbered the property was no breach 
of that condition, as was said by the president in W. R. F. C. vs. 
Sheets, supra. 

“There is nothing in the policy (when fairly construed,) which re- 
quired a disclosure by the insured of the liens upon the insured 
property. There was no question propounded by the insurer to the 
insured in regard to the existence of such liens, The insurers might 
have examined the records for such liens, and made inquiries about 





528 Report of Decisions. [ July, 


them of the insured or others. But they failed todo so. Cuan they 
now avoid the obligation of the policy on the ground that the in- 
sured, without being inquired of, and without any fraud, omitted to 
give notice of the lien at the time of obtaining the policy. I think 
they cannot.” p. 870. 

I am therefore of opinion that in the absence of all fraud, in the 
absence of all proof or pretense of any misrepresenta:ion or fraudu- 
lent concealment or the part of the assured, the defense set up by 
the insurance company is purely technical, and ought not to shield 
them against their just liability to the assured for loss he has sus- 
tained. 

I am for affirming the judgment of the Corporation Court of the 
city of Norfolk. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MICHIGAN. 


Error from U. S. District Court, E. D. Michigan. 


ORIENT MUTUAL INS. CO., 
vs. 
SCHOONER DOLPHIN. 


The underwriter of a ship may maintain a suit in admiralty for the premium upon 
a — marine policy, and is entitled to a lien upon the vessel for the pay- 
ment. - 

The libel or petition should aver not only the dates and amounts of the policies, 
but the names of the parties insured, and the character and extent of their 
several interests in the vessel. 

Decree affirmed. 

[Statement of the case by editor of Insurance Law Journat. The decision 


below is given in full in 5 Ins. Law Jour., p. 931.] 


The libellant s2t forth in the court below, that it was a New York 
corporation, that the Dolphin was a vessel of more than 20 tons bur- 
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den, used in navigating the great lakes, and waters connecting the 
same, and the waters of the State of Michigan; that on the 6th of 
March, 1875, the master and owners represented to the libellant that: 
the vessel stood in need of insurance, and that in pursuance of their’ 
representations and request it furnished insurance in the amount of 
$4,000 ; and that there was due to libellant for premiums the sum of 
$277.38, for which libellant claimed a lien upon the vessel. To this: 
libel, Stephen B. Grummond, who also filed a libel against the- 
schooner for salvage, excepted, for the reason that the matters set up’ 
therein were not within the admiralty jurisdiction of this court ; that 
a claim for premiums was not a lien upon the schooner, such as this 
court ought to enforce by proceedings in rem. The Dolphin had been 
sold upon other claims, and the proceeds were in court awaiting dis- 
tribution. ; 

It was held by the court below, (Brown, J.,) that as the contract: 
of insurance has been finally decided in Ins. Co. vs. Dunham, 11 Walk, 
1, to be maritime in its character, and in case of loss a libel may be 
sustained by the insured against the underwriter, it follows as a neces- 
sary corollary that the underwriter may maintain a suit in admiralty 
forthe premium. Whether the underwriter has a lien upon the vessel 
for its payment, however, is a more serious question. The general 
sentiment of the profession is adverse to such alien. A master, or 
even a ship’s husband, may not bind the ship ; dissenting from Wil- 
liams’ Case, Brown’s Adm’r R., 208 ; General Int. Ins. Co. vs. Rug- 
gles, 12 Wheat., 408 ; Foster vs. U. S. Ins. Co., 11 Pick., 85 ; Bell vs. 
Humphries, 2 Starkie, 345 ; Finney vs. Warren Ins. Co., 1 Mete., 16. 
But the doctrine is a safe one, that all authorized maritime contracts 
pledge the owner for their performance. Williams’ Case, supra. 

The doctrine is now established here that the admiralty courts have 
jurisdiction over maritime contracts, the exceptions being in such 
cases as the Lottawanna, 21 Wall.; Steamboat New Orleans vs. Pho- 
bus, 11 Pet., 175 ; Roach vs. Chapman, 22 How., 129. 

The doctrine that courts of admiralty have jurisdiction over poli- 
cies of insurance, and a maritime lien exists in favor of the under- 
writer, is established by the following authorities: Ins. Co. vs. Dun- 
ham, 11 Wall.; Valin, book 1, lib. 14, sec. 16, art. 2095 Civil Code ; 
Emer. on Maritime Loans, chap. 1, sec. 4; Emer. on Cont. of Ins., 
ch. 3, sec. 9; Alauzet des Ass., pt. 2, sec. 2, ch. 15; Cleisac, 237, 318, 
823, 863 ; Pothier des Ass., ch. 3, art. 3, sec. 2; Boulay Paty, vol: 1, 
lib. 1, sec. 2; art. 191 Commer. Code of France; Dufour on Comm. 
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Code of France, sec. 215 ; Caumont, Dict. Comm. Code of France, 
art. Mar. Ins, sec. 141. 

If the Supreme Court has adopted the continental law in respect 
to this jurisdiction, it must be presumed to have adopted it as an en- 
tirety. The mere fact that the contract was made by the owner, does 
not import a waiver of lien, since such lien exists in favor of seamen, 
shippers, lenders on bottomry bonds, salvors and material mea. The 
contracts of the last two differ mainly in the fact that the services of 
the underwriter are rendered upon a contingency that may never 
happen. The question has never before arisen, simply because the 
Insurance contract was not recognized as maritime until the decision 
of Ins. Co. vs. Dunham, supra. 

The libel, however, must aver the names of the parties insured, and 
the character and extent of their interest. It should also appear that 
the policy was a marine policy, or at least that it covered the vessel 
during the season of navigation. It is very doubtful whether an or- 
dinary fire policy on the vessel while at the wharf, would be the sub- 
ject of admiralty jurisdiction. There may be considerable difficulty 
in enforcing a lien of this kind upon an undivided interest of a part 
owner, but it is not insuperable. 


Swayne, J. 


I have listened with great attention to the arguments submitted 
by counsel upon both sides of this case, and I have since read with 
care the opinion of my learned brother, the district judge. It is 
careful, able, learned and well considered. 

The profession and the courts are very much at sea as to many 
questions touching liens upon admiralty. Different districts and cir- 
cuit judges, and judges of the Supreme Court on the circuits, are con- 
stantly deciding the same questions differently, all over the country 
where such questions arise. It has been expected confidently that 
Congress would interpose, and by a law remedy all such doubts and 
difficuliies. This has not yet been done, but it is hoped that it will 
be done at an early day. My first impulse was to take this case home 
with me and prepare an elaborate opinion, but reflection has brought 
me to a different conclusion. In such an opinion my brethren of the 
Supreme Court might not concur, and I have thought it best there- 
fore to keep my mind, as far as it might be consistent with the per- 
formance of my duties, uninfluenced by the consideration of such 
cases, except as they may come before the full court. As regards 
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this case, there are two obstacles in the way to a different conclusion 
than has been reached already. I should have decided the case in the 
game way, and, as at present advised, I am willing to indorse and 
stand by Judge Brown's opinion. I am not prepared to say that he 
has committed any error; I think he has not. The decree of the 
District Court is affirmed. 


,SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
Maro Term, 1876, 


ATTORNEY GENERAL, ex rel. Insurance Com’r, 
vs. 


MERCANTILE MARINE INS. CO.* 


The words ‘‘ joint stock company,” as used in the statutes of Massachusetts, refer 
to companies organized under general laws, and not to those incorporated by 
special statute. 


A company incorporated under a special charter containing the usual provision 
subjecting it to all the duties, liabilities and restrictions set forth in the general 
flaws relating to corporations and insurance companies, is not subject to the 
provisions of Stat. 1872 c. 375, and Stat. 1874 c. 222, limiting the dividends of 
joint stock fire and marine companies to ten per cent in any one year. 


Demurrer sustained. 
Souter & Wetcu, of Boston, for Defendant. 


Enpicort, J. 
The defendant company was ‘incorporated in 1862 under a special 
charter, which contains thezusual provisions subjecting it to all the 
duties, liabilities and restrictions set forth in the general laws relat- 
ing to corporations and insurance companies. It is contended by the 
informant that the provisionsjof Stat. 1872, c. 375, and Stat. 1874, c. 
222, relating to the dividends of joint stock fire and marine insurance 
* Asynopsis of this opinion was publishedin 5 Ins. L. J., p. 619. 
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companies apply to it, and that it is not authorized todeclare and pay 
to its stockholders in any year cash dividends in excess of ten per 
cent on its capital stock. But upon an examination of the statutes, we 
are of opinion that these provisions have no application to an in- 
surance company established under a special charter. 

The words “joint stock company,” as used in the statutes of this 
commonwealth, refer to companies organized under general laws as 
corporations. The earliest statute under which individuals were au- 
thorized to form a corporation without the formality ofa special char- 
ter, so designates this class of corporation. Stat. 1851, c. 133. And in 
later statutes prior to the enactment of the Gen. Stats. the same 
phrase is uniformly used. Stats. 1852, c. 9,76 ; 1854, c. 488 ; 1855, c. 
68, 478. In Stat. 1852, c. 76, certain bonds to be given by corpora- 
tions are referred to as bonds “issued by any corporation or joint 
stock company. In the re-enactment of this provision in the Gen. 
Stats. c. 53, § 6, the same phraseology is used. _ 

In other chapters of the Gen. Stats. corporations having no special 
charter are designated as corporations “organized under general 
laws.” Ch. 57, §110; c.61. Inc. 68, §16, relating to the liability 
of stockholders for certain debts of corporations, reference is in terms 
made to stockholders of corporations “ organized under any special 
or general act.” This distinction is observed throughout the Gen. 
Stats. between corporations established under special charters, and 
those organized under general laws ; and when the term joint stock 
company is used, it clearly refers to the latter class. 

The same use of the words joint stock company, and the same dis- 
tinction between corporations organized under general or special laws, 
are to be noticed in subsequent statutes. The Stats. 1861, c. 121; 
1862, c. 182, 210, designate these corporations as joint stock compa- 
nies ; and the Stats. 1863, c. 236 ; 1864, c. 201, § 1 ; 208, §§ 1, 10 ; 1865, 
c. 288, §§ 8, 13 ; 1870, c. 144, 224, §13 ; 1871, c. 110, § 2, relating to 
corporations, distinguish the two kinds of corporations, and refer in 
terms to those organized under special and general laws. 

The phrases “ joint stock company” and “corporations organized 
under general laws,” as used in all the statutes above cited, are con- 
vertible terms, and refer to the same class of corporations, as distin- 
guished from those established under special charters. 

But one statute, passed during the period from 1851 to 1871, has 
been called to our attention, in which the words joint stock company 
are used in any other sense. The Stat. 1868, c. 317, relating to for- 
eign and to mutual insurance companies, in §3 contains this clause, 
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“the provisions of law relating to the capital of joint stock insurance 
companies shall be applicable to the cash capital of such mutual 
companies.” At that time there was no general law, under which an 
insurance company could be organized, and strictly speaking there 
were no joint stock insurance companies, and it is evident that refer- 
ence is had to stock companies acting under special charters. But 
we cannot from an inaccurate use.of words in a single statute merely 
by way of reference to other provisions of law, infer that it was in- 
tended to designate all corporations, whether organized under gen- 
eral or special laws, as joint stock companies. 

We are therefore of opinion that in 1872, when for the first time 
a general law was passed, authorizing the formation of insurance com- 
panies, the words joint stock company still had the same meaning, 
and referred to the same class of corporations organized under gen- 
eral laws, as in the first statute of 1851, c. 133, and the use of the 
phrase is in accordance with its legal use and meaning. The words 
joint stock company have never been used as descriptive of a corpora- 
tion created by special act of the legislature, and authorized to issue 
certificates of stock to its shareholders. They describe a partner- 
ship made up of many persons acting under articles of association, for 
the purpose of carrying on a particular business, and having a capital 
stock divided into shares transferable at the pleasure of the holder. 
See Oliver vs. Liverpoool & London Life and Fire Ins, Co., 100 Mass., 
531; S.C. 10 Wall., 566. Hoadley vs. Essex, 105 Mass., 529; Taft vs. 
Ward, 106 Mass., 518. 

The statutes of this commonwealth provide that a given number of 
persons, thus associating themselves together to carry on certain kiads 
of business, may, upon complying with the requisite forms and regu- 

lations, become corporations. Differing so materially in their origin 
from corporations created by special charter, the term joint stock com- 
pany is an apt and proper designation of them, as companies or cor- 
porations originally formed under articles of association. The words, 
as used in St. 1872, ch. 375, §§ 2, 13,17, and in St. 1874, ch. 222, re- 
fer to companies organized under the act of 1872, and have no ap- 
plication to companies established under charters. Such being the 
necessary construction, it follows that the defendant is not limited to 
a cash dividend of ten per cent in any year. 

The St. 1875, ch. 27, disregards the distinction here pointed out, 
and which is observed in previous statutes, between joint stock com- 
panies and companies acting under a special charter. The title is 
an act in relation to the increase and reduction of the capital of joint 
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stock companies. The first four sections provide that all insurance 
companies may reduce their capital stock when impaired, and direct 
the manner in which it may be done. This clearly includes companies 
organized under general laws and under special charters. By the fifth 
section, any joint stock fire or marine insurance company, incorpor- 
ated under any special laws of this commonwealth, may increase its 
capital as provided in St. 1872, ch. 875, §13. Although there are no 
joint stock insurance companies organized under special laws, it is 
apparent that this section was intended to refer to companies acting 
under special charters, and to provide that such companies may avail 
themselves of the provisions of that section of the act of 1872, and at 
a special meeting called for the purpose may.increase their capital 
stock. But this is the extent of the operation of §5. It does not 
impose upon chartered companies all the obligations or extend to 
them the other privileges given to insurance companies organized un- 
der that act, and cannot be said, in terms or by implication, to subject 
them to the provisions of § 17, and St. 1874, ch. 222. 

The effect of the St. 1875, ch. 27,so far as insurance companies 
established by a special charter are concerned, is to give them the 
power to reduce their capital agreeably to the provisions of §§ 1-14, 
and to increase their capital as provided in St. 1872, ch. 13; which 
reduction and increase could before that time only have been ob- 
tained by an act of the legislature. 

The phraselogy of the title of the act, and the langnage of § 5, can- 
not affect the construction given to previous acts. The demurrer 
must therefore be sustained, and the information dismissed. 





National Ins. Co. ve. Webster.’ 


SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 


Appeal from Superior Court of Cook County. 


NATIONAL INSURANCE CO. 
vs. 
SIDNEY T. WEBSTER.* 


For the purpose of avoiding a continuance, it was agreed that certainTadmissions 
should be made, and might be used as competent for evidence. “Among the 
admissions was one that the papers at the custom-house would show the bill of 
sale of the vessel, from the insured to B., was absolute“on its face, and male 
after the policy was issued and before loss ; - «pe —< 


Held, that the insured is not precluded by{the7admission from showing, that the 
transaction, though absolute on its face, was_in fact a mortgage. 


Held, that where the negligence charged was not such as to bej presumptive of 
fraud that would constitute barratry, the underwriter is liable for a loss resulting 
proximately from a peril of the sea and of navigation, though negligence he the 
remote cause. 


Judgment affirmed. 


Breese, J. 

This was assumpsit in the Superior Court of Cook County, on a 
policy of insurance written by the National Insurance Company to 
Sidney T. Webster, upon the body, tackle, apparel and other fixtures 
of the propeller Equator. 

A jury was examined, and the issue tried by the court, who found 
for the plaintiff, and assessed the damages at three thousand, two 
hundred and twenty dollars and eighty cents. Exceptions were duly 
taken, and an appeal prayed and perfected to this court. 

It appears, from the record, that for the purpose of avoiding a co:- 


* Opinion filed January 31, 1877. _ 
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tinuance of the cause, and that the trial should then proceed, it was 
agreed between the parties certain admissions should be made, which, 
if competent as evidence, might be used by the defendant on the 
trial ; which admissions were then and there reduced to writing and 
filed in the cause. One of these admissions made by the plaintiff was 
the following : ‘‘ That the papers at the custom-house at Buffalo will 
show that bill of sale from Webster to Buck is absolute on its face, 
and was made after the policy of insurance was issued, and before loss 
occurred, and that the paper now stands.” 

An elaborate argument is made by the appellants, as to the 
quality and extent of this admission, they contending it precludes the 
plaintiff and admits away his case. We do not co understand i. 
When analyzed it will be seen the extent of the admission is, that the 
papers in the custom-house at Buffalo would show a bill of sale, ab- 
solute on its face, from Webster to Buck. 

To prevent a continuance this admission was made. But suppose 
the bill of sale was present, will it be denied, the maker of it would 
have the right to show by parol, that, although absolute on its face, it 
was intended by the parties to it as a mortgage only? This is permitted 
as to lands conveyed by a deed absolute on its face, and why not with 
respect to a vessel? The admission of the fact, then, that the papers 
would show an absolute bill of sale, did not preclude the plaintiff, who 
made the bill of sale, from showing it was only a mortgage, and so 
intended. The admission was not [that] there was in fact an absolute 
“sale, but only that the papers at the custom-house at Buffalo would 
so read, leaving it open to the plaintiff to show, by proof, the trans- 
action was in fact a mortgage. It was competent to show that at the 
date of the bill of sale the relation of debtor and creditor existed be- 
tween these parties. The facts show this relation continued until 
after the loss of the vessel, when it was discharged by Webster. All 
the facts tend to show not an absolute transfer of the vessel, but a 
mortgage simply. 

On the other point, that the vessel was lost by the negligence of the 
persons in control, it will be observed, the policy in question was not 
@ voyage policy, but a time policy for one year. Was the negligence 
charged so gross as to authorize the presumption of fraud, which 
would constitute barratry, the underwriters might not be liable ; but 
that is not claimed in this case, and if claimed, there is no evidence 
on which to base it. 

We understand it is the settled rule in this country and in England, 

“if a loss is incurred by a peril insured against, the insurers are liable, 
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although the remote cause be the negligence of the officers and crew. 

.The proximate cause was the storm, a peril of the sea and of naviga- 
tion, and that was the risk taken by the company. Waters vs. Mer- 
chants’ L. Ins. Co., 1 McLean, 275 ; 11 Peters, 213 ; Fossman Ins. Co. 
vs. Powell, 13 B. Mon., 311 ; Nelson vs. Suffolk Ins. Co., 8 Cush., 477 ; 
Walker vs. Maitland, 5 Barn. and Ald. 171; Dixon vs. Sadler, 5 
Mees. and Wels., 405 ; 2 Arnould on Ins., 770. 

We find the vessel was the property of appellee when insured and 
when lost ; that the storm was the proximate cause of the loss, and 
that peril the policy assumed, consequently there was no error in the 
finding and judgment of the court in favor of appellee, and the judg- 
ment must be affirmed. 


CIRCUIT COURT OF THE UNITED STATES. 


DISTRICT OF MASSACHUSETTS. 


ELIZA J. MARKEY 
vs. 


MUTUAL BENEFIT LIFE INS. CO.* 


A bill in equity which seeks the discovery and production of the application and 
policy, to enable the plaintiff to maintain a suit at ‘law, and also the specific 
performance of an alleged agreement to deliver the policy, and a decree for the 
delivery, is bad for multifariousness. 

An allegation simply that plaintiff is advised she cannot safely proceed in a suit of 

~ law without the delivery of the policy, and the defendants refuse such deliv- 
ery, but not alleging any inability to prove the contents, or have them pro- 
duced in the court of law, cannot be maintained. 

A bill for specific performance of an agreement to deliver a policy, where more 
than ten years have elapsed, cannot be maintained in an equity court. 

Demurrer sustained. 


* Opinion rendered April 13, 1877.1 
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Dwicut Foster, for Defendant. 


This bill was filed May 20, 1876. It alleges (1,) that James W. 
Hoyt, the plaintiff's late husband, on September 21, 1865, made a 
written application for a policy of insurance on his life for the benefit 
of the plaintiff, for the sum of three thousand dollars; (2,) that said 
application was delivered to Charles F. Wells, the duly authorized 
agent of the defendant corporation ; (3,) that the defendant, by 
Wells, its duly authorized agent, agreed, if it should accept said ap- 
plication, to make and deliver to the plaintiff a policy of insurance, 
according to the terms of the application and of the policy then in 
use by the defendant, upon the payment of a certain premium there- 
for by the plaintiff ; (4,) that the defendant accepted the application, 
and made and signed a policy of insurance in accordancé with the ap- 
plication, and in the form of a policy then in use by the defendant ; 
(5,) that Hoyt made an agreement with one Banks, that the said 
Banks should pay the premium due on the policy in behalf of the 
plaintiff: (6,) that early in November, 1865, Wells, agent for the de- 
fendant, brought the policy of insurance to the house of Hoyt, and 
notified the plaintiff that the defendant had accepted the application, 

‘and made, written and executed the policy; (7,) and thereupon 
Wells agreed to go to Banks and obtain from him the premium, which 
premium Banks was ready, on behalf of the plaintiff, to pay to Wells, 
the defendant’s agent, and to leave with Banks the policy; but 
Wells did not call upon Banks as he had agreed to, and did not de- 
mand of him the premium nor deliver to him the policy, but re- 
turned the same to the defendant; (8,) that plaintiff the next day 
learned of Banks’s neglect, and at once tendered the premium to the 
defendant at its office in Boston and demanded the policy, but the 
defendant refused to receive the premium or to deliver to her the 
policy ; (9,) that Hoyt died November, 23, 1865 ; (10,) that plaintiff 
notified defendant of his death, and demanded payment of said sum 
of three thousand dollars, which defendant refused to pay, or deliver 
said policy. 

(11.) That plaintiff commenced a suit at law to recover said sum 
of three thousand dollars, returnable at the Superior Court for Es- 
sex County on the first Monday of June, A. D. 1866, which suit is 
still pending. 

(12.) That the plaintiff is advised “ that in accordance with the de- 
cisions of the Supreme Judicial Court of Massachusetts, she cannot 
safely proceed in said suit without a delivery to her of said policy, 
which she has demanded, but defendant refuses to deliver to her.” 
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(13.) Then follow the interrogatcries: 1. Did not Hoyt make a 
written application for a policy of $3,000? 2. Did not defendant ac- 
cept it? 3. Did not defendant make and sign a policy? 4. Did not 
defendant, upon tender of the premium during the life of Hoyt, refuse 
to deliver the policy? 5. Does not defendant still refuse to deliver 
the policy ? 

(15.) Next isa prayer that defendant may discover and produce 
the original application, and the policy of insurance so made by it. 

(16.) And may be decreed to deliver this said policy, and that the 
terms of the agreement for a policy of insurance may be specifically 
performed. 

(18.) And for other and further relief. 

The present bill is an attempt to transfer wholly or in part to this 
court a litigation which has been pending for eleven years in the 
courts of Massachusetts, and on the merits of which its Supreme 
Court has pronounced three opinions adverse to the plaintiff. Hoyt 
vs. Mut. Benefit Life Ins. Co., 98 Mass., 541; Markey vs. the same, 
103 Mass., 78, and 118 Mass., 179. 

I. Assuming the present bill to be intended as one for discovery 
ancillary to the suit at law, it cannot be maintained. (1.) There is 
no allegation that the discovery cannot equally well be obtained,in 
the pending legal action. Hare on Discovery, 2d ed., pp. 80, 88 ; 
Kerr on Discovery, pp. 9 and 10; Dunn vs. Coates, 1 Atk., 288, 
(1738) ; Bent vs. Young, 9 Simons, 180, (1838) ; Gelston vs. Hoyt, 
1 Johns. Ch., 547, (1815) ;' Mitchell vs. Smith, 1 Paige Ch., 287, 
(1828) ; Heath vs. Erie R. R. Co., 9 Blatch. C. C., 316, (1872. ) 

2. This court takes judicial notice of the public statutes of Massa- 
chusetts. Covington Draw-bridge Co. vs. Shepherd, 20 Howard, 
234. It therefore knows that by interrogatories in an action at law, 
the defendant could have obtained all the discovery of facts and pro- 
duction of documents that she asks for by this bill. Gen. Stat. Mass., 
ce. 129, §§ 46 to 57. 

3. No delivery of the policy now made, whether voluntarily or by 
decree of court, could assist the plaintiff in her pending action at law. 

a. If she had, when the action was brought, a valid agreement to 
insure or to make and deliver the policy, she can recover for a breach 
of that contract, in damages, the amount agreed to be insured. In- 
surance Co. vs. Colt, 20 Wall., 560. ; 

b. If, on the other hand, she has brought her suit on a policy 
which had not then been delivered to her, nothing which can be done 
by herself or by the defendant, or by the decree of a court of equity, 
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will enable her to maintain such an action. A right of action can 
never be created after the action iscommenced. Evans vs. Bagshaw, 
5 L. B.,.Ch. Ap., 340. 

IL The bill is not maintainable as one for specific performance of 
a contract to insure. 

On its face it shows that the alleged contract was made and bro- 
ken more than ten years before the bill was filed. It is barred by 
limitation, and the plaintiff has been guilty of laches. Mass. Gen. 
St., c. 155, §1; Stat. N. J., title 4,¢.8; Miller vs. McIntyre, 6 Pet., 
61 ; Commonwealth vs. Cochituate Bank, 3 Allen, 42 ; Rhode Island 
vs. Mass., 15 Peters, 233; Harwood vs. Railroad Co., 17 Wall., 811; 
Peabody vs. Flint, 6 Allen, 57 ; 1 Daniels, Ch. Pr., 587. 

III. The bill is bad for multifariousness ; the plaintiff should be 
required to elect between the action at law, and the bill in equity. 2 
Daniels, Ch. P., 817; Pieters vs. Thompson, Cooper, 294 ; Tillotson 
vs. Ganson, 1 Vern., 103 ; Hogue vs. Curtis, 1 Jac. & W., 449 ; Jones 
vs. Stefford, 3 P. Wms., 90, note. Connihan vs. Thompson, 111 Mass,, 
270. 


Sueptey, J. 

The complainant contends that the bill in equity in this case is 
brought “to obtain a single object, namely, the delivery to her of the 
policy of insurance to enable her to maintain her suit at law.” The 
frame of the bill does not sustain this position. The bill is twofold. 
It seeks discovery and production of the original application for a 
policy of insurance, and also of a policy of insurance alleged to have 
been made by the defendants in accordance with the application, such 
discovery and production being sought to enable Ker to maintain her 
suit at law. It seeks, secondly, not the mere discovery and produc- 
tion of the policy of insurance to be used as evidence in the suit at 
law, but a specific performance of an alleged agreement to deliver a 
policy of insurance, ‘and a decree for the delivery of the policy to the 
complainant. This sufficiently appears from the prayers, which are, 
first, ‘that the said defendants may discover and produce the original 
application of the said Hoyt for a policy of insurance, and the policy 
of insurance so as aforesaid made by them; second, that the said de- 
fendants may be decreed to deliver the said policy of insurance, and 
that the terms of the aforesaid agreement for a policy of insurance 
may be specifically performed, etc., and a prayer for general relief.” 

Such a misjoinder of a bill of discovery in aid of a suit at law, and 
a bill for specific performance of a contract to deliver a policy, and a 
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decree for such delivery, would constitute multifariousness and be 
fatal to this bill upon the demurrer, even if there were not other fatal 
objections to the bill in each of its branches, separately considered. 

Where a bill contains several distinct grounds of suit-in equity 
which cannot properly be joined, it is bad for multifariousness, and 
one test of this is that the bill prays for multifarious relief. Daniel, 
Ch. Pr., 342, and notes ; Story, Eq. Pr., § 280 ; Shackell vs. Macauley, 
2 Sim. & Stu., 79 ; Dew vs. Clarlse, 1 Sim. & Stu., 108. 

As a bill for discovery in aid of a suit at law, this bill cannot be 
maintained, for two reasons: First, there is no allegation that it is 
material that the plaintiff should have the discovery. This is a ma- 
terial allegation. Gelston vs. Hoyt, 1 John. Ch., 547; Heath vs. Erie 
R. R. Co., 9 Blatch., C. C., 316. The allegation in the bill is not of 
any inability to prove the contents of the application or policy, or of 
any inability to have them produced in evidence in the court of law, 
but only that the orator “is advised, that in accordance with the de- 
cisions of the Supreme Judicial Court of the Commonwealth of Massa- 
chusetts, she cannot safely proceed in said suit without a delivery to 
her of the said policy ; and your orator has requested the said defend- 
ants to deliver to her the said policy, but they have refused, and still 
refuse, to deliver to her the same.” The allegation that defendants have 
refused, and still refuse, to deliver to her the policy, is not inconsistent 
with their entire willingness to produce and discover the paper in 
evidence. On the contrary, the allegations in the bill tend to show 
that there would be no difficulty on the part of the plaintiffin proving 
the contents of the application and policy, and no reason is perceived 
why, if the papers are in existence, their production in evidence 
might not be enforced by any court of common law jurisdiction with- 
out the intervention of a court of equity. This allegation in the bill, 
that the plaintiff is advised that she cannot safely proceed in the suit 
at law without a delivery of the policy, seems not to refer to any sup- 
posed need of production and discovery, but is evidently inserted as 
& necessary averment to sustain that other distinct ground of relief 
sought in the bill, namely, the specific performance of a contract to 
deliver a policy of insurance. Secondly, there is no allegation in the 
bill that the court of law in which the case is pending cannot compel 
the discovery. Courts of equity do not interfere when discovery is 
sought in aid of proceedings in some other court, and the court itself 
in which the trial is to be had, can itself compel the discovery required. 
Kerr on Discovery, pp. 9-10 ; Dunn vs. Coates, 1 Atk., 288. There 
is not only no allegation that the production of the application and 
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the*policy$is withheld or resisted, but the statutes of Massachusetts 
afford to the complainant eyery opportunity to obtain production of 
these papers, that is asked for by the present bill. 

As a billfor specific performance of an agreement to deliver the 
contract of insurance this bill cannot be maintained. The agreement 
to make and deliver the policy is alleged to have been made early in 
the;month{of, November, 1865, and the breach of the agreement and 
the death of,the party whose life was to have been insured by the 
the policy to have both happened during the same month ; this bill 
was filed May 20, 1876, more than ten years after the cause of action 
accrued. These facts show such laches as, aside from the express bar 
of the statute of limitations, would deprive the complainant of any 
right to the discretionary equitable relief prayed for. This objection 
of lapse of time, apparent on the face of the bill, may be taken on de- 
murrer. Story, Eq. Pl., §§ 484, 503 ; Maxwell vs. Kennedy, 8 Howard, 
210, 217. 

The defendants, though a foreign corporation, by the provisions of 
the General Statutes of Massachusetts have had an agent in the com- 
monwealth on whom service might have been made. Under these 
circumstances the bar of the statute of limitations, which binds courts 
of equity as well as law, applies to this case. The object of this bill 
seems to be, after the lapse of ten years, to transfer to this court a 
litigation which has long been pending, and three times tried, in the 
courts of the commonwealth, and which after this lapse of time and 
in this manner cannot thus be transferred to this tribunal. 

Demurrer sustained. Bill dismissed. 
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SUPREME COURT OF IOWA. 


Marcs Term, 1877. 
Appeal from Polk Circuit Court. 


YOUNG & CO. 


us. 


HARTFORD FIRE INS. CO. Appellant. 


Application for insurance was made to the general agent of the H. company on 
the street, who agreed to issue a policy and extend the time of payment. 
Nothing was said about any particular company, which was left to the agent’s 
discretion. The agent returned to his office and filled up and delivered a pol- 
icy in the H. company. 

Held, that he acted as agent of the company, and not of the insured. 

Held, that the agreement of the agent to extend the time of payment was a waiver 
of the policy condition that it should not be bindiug until payment of pre- 
mium ; and the fact that the agent failed to indorse such waiver upon the pol- 
icy as required by another provision, did not prevent a recovery. 

Held, that it is competent to show such waiver by parol evidence. 

Objections to the sufficiency of proofs of loss furnished by the insured should be 
made by the insurer with reasonable promptitude, that they may be perfected 
if possible. Where the proofs were accepted on the 12th of June, and no ob- 
jection to their sufficiency was made until the 21st of August following : 

Held, that the objections were made too late. 

Where the agents knew the condition of the title, and filled up the statements in 
the policy on their own responsibility,the company cannot allege that the title 
was not accurately described. 


Judgment affirmed. 


Action on a policy insurance against fire. Performance of all the 
duties and conditions to be performed by the assured was averred, 
“except as to the prepayment of the premium, and other conditions, 
the performance of which was waived by the defendant.” The an- 
swer consisted of a denial, and several affirmative defenses were set 
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up, which presented for determination the matters referred to in the 
Opinion. There was a trial by jury, verdict and judgment for the 
plaintiffs, and defendant appeals. 


Wrieut, Gatcn and Wraaut, for Appellant. 
Smrrp and Baytess, and Connor and Donovan, for Appellee. 


Servers, J. 

1. It is claimed by the plaintiff that insurance was effected by one 
Warner with Cook & Welling, who were insurance agents. Warner 
met Welling on the street and made application for insurance and 
what was said at the time by Warner and Welling was admitted in 
evidence, and it tended to show that Welling agreed to issue a policy 
of insurance and to extend the time for the payment of the premium. 
That is, he would give Warner credit until a stated time for the pre- 
mium. Nothing was said however by either party as to the company 
with which insurance should be effected. Warner desired that it 
should be in a good company, but he left this entirely to Welling, and 
the latter returned to his office within a short time, and wrote up the 
policy on which this action is brought. Under such circumstances 
the counsel for the defendant insists that Welling at the time of the 
conversation in the street was not acting as the agent of the defen- 
dant, and that therefore the latter is not bound by what he then agreed 
or by what then occurred between him and Warner. 

It is clear and undisputed that Welling was not acting for himself 
but as the agent for some one. This, both parties well understood. 
By issuing the policy the defendant received the benefits of the ne- 
gotiations, and by every principle of fairness and common honesty is 
estopped from repudiating the burdens and obligations assumed dur- 
ing the negotiations. 

If an agent purchases goods for an undisclosed principal, the latter 
when discovered can be made liable on the contract. Story on Agency, 
sec. 267. The mere fact that the principal was not disclosed, by no 
means destroys the agency, when it was understood that Welling was 
not acting as a principal, and by accepting the benefits or supposed 
advantages the defendant ratifies the agency, and what was done by 
its agent during the negotiations, and is bound thereby. 

‘2. The policy provides that defendant “shall not be liable antil 
actual payment of the premium, * * * and itis expressly cove- 
nanted by the parties hereto that no officer, agent or representative of 
the company shall be held to have waived any of the terms and con- 
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ditions of this policy unless such waiver shall be indorsed hereon in 
writing,” and the court instructed the jury as follows : 

3. Now if the jury find from the evidence that at the time or prior 
to the issuance of the policy on the lst day of April [the premium 
was unpaid,] yet if you find that the defendant's agents told War- 
ner that he could pay the premium at any time within the month 
of April, and that the policy would take effect from its date, and 
that Warner relied upon the same, and that both parties treated the 
same as @ valid insurance, then such acts and agreements on the 
part of the agent would constitute a waiver of the prepayment of the 
premium, and the fact that the agent failed to indorse such waiver 
upon the policy will not prevent a recovery in this action. Cook & 
Welling were authorized to issue policies without consultation with 
any officer or agent of the company. They agreed on the risks and 
premiums, and were furnished with blank policies properly signed, 
and when written up and countersigned by them, such policies be- 
came binding on thecompany. If therefore any officer or agent could 
waive the conditions in the policy in question, there can be no doubt 
these agents were vested with such powers. 

That the prepayment of the premiums may be waived by a general 
agent, even where the policy recites it shall not be binding until the 
cash portion of the premium is actually paid in money, we regard as 
settled by the authorities. Miss. Valley Ins. Co. vs. Neyland, 9 Bush, 
430 ; Sheldon vs. Conn. Mutual Ins. Co., 25 Conn., 207. 

It has been held in this State, where the policy provided it should 
be void in case there was an iucrease of the risk unless consent there- 
to was indorsed in writing on the policy ; that such writing was not 
essential, but that an agent might by parol waive the conditions of the 
policy. Viele vs. Germania Ins. Co., 26 Iowa, 9. 

The policy clearly implies there may be a waiver of any and all con- 
ditions by an agent, but declares that the only evidence of such 
waiver shall be in writing indorsed on the policy. The conditicn in 
relation to the payment of the premium seems to forbid a waiver as 
strongly as the condition that whatever is done in this respect shall 
be expressed in writing cn the policy. Both are undoubtedly inserted 
at the instance of the defendant, and why may not the writing be 
waived as wellas the prepayment of the premium. The one is no 
more sacred or obligatory than the other, and both, it may be said, 
are equally binding. The failure to pay the premium does not render 
the policy absolutely void, but only so at the option of the defendant, 
and if dclivered to the assured, a presumption is raised that a short 
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credit was intended. Boehen vs. Williamsburg Ins. Co., 35 N. Y., 131. 
If the agent by his acts leads the insured to defer payment of the 
premium until it is called for, and a loss occurs before such demand 
is made, the company is bound. Trustees of Baptist Church vs, 
Brooklyn Ins. Cv., 19 N. Y., 305 ; Bowman vs. Agricultural Ins. Co., 59 
N. Y., 521. 

The policy does not contain any limitation on the power of the 
agent t.» waive the conditions, but only prescribes the way or manner 
the waiver shall be evidenced. It may be said to be a notice to per- 
sons doing business with the company, and if brought to the attention 
of the assured before the policy is delivered it might be regarded as 
obligatory on him. But such a notice in a delivered policy cannot 
have such an effect. Per Comstock, J., in Trustees Baptist Church ys. 
Brooklyn Ins. Co., supra. 

In the present case an agent with large discretionary powers writes 
up and delivers the policy, which contains the condition just referred 
to, and at the same time agrees to extend a short credit for the pay- 
ment of the premium. Under such a state of facts, the assured had 
the right to suppose all conditions precedent to the taking effect of 
the policy had been waived. If sucha policy be held void, it would 
be sanctioning something really akin to a fraud. Especially is this 
true in this case, where the assured had no actual notice of the condi- 
tions in the policy. That he was bound in a legal sense to know, may 
be conceded. 

When the policy was delivered the contract was complete, and if 
the agent by his agreement or conduct misled the assured, and there- 
by induced him to accept the policy under the belief there had been 
a waiver of all conditions precedent, and delivered the policy, the de- 
fendant is estopped thereby. Westchester Fire Ins. Co. vs. Earle, 
83 Mich., 143. 

If it be said the assured may in all: cases protect himself by seeing 
that the requisite indorsement is made on the policy, it may be well 
replied that the company can protect itself by declining to deliver 
the policy until the conditions precedent to its taking are performed. 
Or if it be said the policy in question was delivered by an agent, and 
not by the conpany, it may be replied thereto that there was no abso- 
lute necessity to vest the power to deliver the policy in the agent ; but 
having done so, the defendant should be bound to the same extent 
as if the delivery had been made by the president or board of direc- 
tors of defendant. Certainly this condition is not unalterable, and it 
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must be true that the sam2 powers that prescribed it may waive its 
performance. 

The action in Wright vs. Hartford Fire Ins. Co., 36 Wis., 522, 
was on a policy precisely like the one in the present case, and it was 
there held that the condition we have been discussing might be waived 
by the acts, conduct and knowledge of the agent, though no written 
consent was indors2d on the policy. 

The views herein express2d are fully in accord with Viele vs. Ger- 
mania Ins. Co., supra. Indeed if that case is followed to its logical re- 
sul's, it is decisive of the waiver question in this case. For it must be 
obvious there can be nd distinction, so far as ths company is con- 
cerned, between the waiver of conditions precedent to the taking effect 
of the:policy and those subs2quent thereto. Except as to tho former 
the company can at all times protect itself by declining to deliver 
the policy ; while in the latter, such protection cannot be as readily ob- 
tained, or the power of agents to waive such conditions s> effectually 
guarded. 

4, Having determined it was competent to show a parol waiver of 
the conditions of the policy, it necessarily follows that the evidencé 
introduced against the objection of the defendant which tended to so 
prove was properly admitted, and that the objection urged in this 
court in reference thereto is not well taken. 

3. There was evidence tending to show a delivery of the policy. In 
fact if the evidence of Warner in connection with that of Welling as 
to the entries in the books of the company was believed by the jury, 
there is no question as to there being a completed contract of insur- 
ance, and also a delivery of the policy. 

It is not specially urged that the verdict in this respect is against 
the evidence. Under the well-established rules in this respect such 
an objection could not be saccessfully urged. Nor are the instructions 
of the court as to under what circumstanzes the coatract should be 
deemed complete, or whether it was essential there shou'd or must 
be a delivery of the policy before there could be a valid contr.ct of 
insurance, objected to. In fact no such objection could be success- 
fully urged, for the reason that the law applicable to the claimed facts 
a3 laid down by the court, is unloubtedly correct. The finding of the 
jury as to the facts is conclusive, and cannot be reviewed by us. 

5. By the terms of the policy, the loss, in case one occurred, was 
not payable “ until sixty days after dus notice, and satisfactory proofs 
of the same.” It is said the proofs were fatally defective. This may 
be admitted. oo 
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.The loss occurred in April, 1874. Immediately thereafter the defen- 
dant was enjoined, and during the continuance of the injuncticn could 
not setile or adjust the loss. The parties to that controversy on the 
15th day of May, 1874, settled and adjusted the matters between 
them. This adjustment amounted to a dissolution of the injunction, 
but no formal entry was made on the records of the court until Au- 
gust afterward. The agents Cook & Welling were informed of the 
settlement on the 16th day of May, and on the 12th day of June, proofs 
of loss were made out and delivered to Cook & Welling, and the 
evidence tended to show such proofs were deemed satisfactory by 
them. No objection was made to the proofs so furnished until Au- 
gust 21st, 1874, at which time a letter was written the assured, 
making certain objections thereto. Good faith required, if the proofs 
were not satisfactory, notice should be given the assured to that effect 
within at least a reasonable time. Objections of this kind are techni- 
cal, and without substantial merit, and the insurer should make such 
known with reasonable promptitude, to the end that they may be 
perfected if possible. 

The fact there had been no formal entry of the dismissal of the in- 
junction did notin our opinion form a sufficient excuse. To all in- 
tents and purposes the injunction was dissolved when the settle- 
meént was made. The objections to the proofs were made too late 
and cannot be urged to defeat this action. 

6. The evidence tended to show that at the;time insurance was ap- 
plied for, defendant’s agents were fully informed of the condition of 
the title to the real estate, and such agents wrote the policy, and the 
assured had no actual knowledge of the statements made therein as 
to the title until after the loss occurred. It is now said the policy did 
not accurately describe the title of the assured. If this be conceded, 
it would constitute no defense, as was held by this. court in Wigston 
vs, Adtna Ins. Co., 42 Iowa, 46. It therefore follows, there was no 
fraud or aitempt at fraud or false swearing on the part of the as- 
spred. 

Affirmed. 

Apams, J., having been counseled in this case, took no part in the 
decision. 
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SUPREME COURT COMMISSION OF OHIO. 


December Term, .1876. 
Error to the Superior Court- of Cincinnali. 


MUTUAL BENEFIT LIFE INS. CO. 
vs, 
JULIA M. FRENCH er at.* 


A policy of life insurance contained the usual clause of forfeiture for non-payment 
of premiums. Departing from the strict rules of the company, a duly author- 
ized agent had allowed the cash part of the premiums to be paid one half cash, 
and the other half by ashort note. Upon the 6th of July, 1867, the day the 
premium was due, the agent received the check of assured for the half cash 
due, and a six months note, giving the renewal receipt fora year. The note 
contained the clause : ‘‘If not paid at maturity, said policy is to be null and 
void.” Neither check nor note was paid. 

Held, the mere fact that the note was not paid at maturity, did not of itself avoid 
the policy. It gave the insurance company the option of declaring a forfeit- 
ure; but this option must be asserted by clear and unequivocal acts. The 
clause of forfeiture being inserted in the note for the benefit of the company, 
may be waived by fuilure to act, or other circumstances evincing an inten- 
tion not to.claim the benefit of the stipulation. Whether the company has 
exercised such option, or waived their rights, is a question of fact for the jury, 
under all the circumstances of the case. 

Held, that the assured is entitled to a renewal upon tendering, at the proper time, 
the amount of premium due. This amount does not include interest on pre- 
mium notes previously given, where the policy does not provide for its for- 
feiture by reason of non-payment of such interest. 


Sace & Hingtz of Cincinnati, Ohio, for Plaintiff's in Error. 


Hoapty, Jounson & Coxston, of Cincinnati, Ohio, for Defendant in 
Error. 


* Decision rendered June 13, 1877. 
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Wrieat, J. 

| The petition is upon a policy of insurance, upon the life of May- 
nard French, for $10,000. The policy was executed July Ist, 1864. 
It is alleged that the annual premiums for 1865, 1866, and 1867, 
were duly paid, and receipts taken. That upon July Ist, 1868, and 
before noon of the proper day, the premium was duly tendered for 
the ensuing ycar, and refused. In April, 1869, Maynard French 
died. The policy was for the benefit of Julia A., wife of Maynard 
French ; she, however, died before her husband, and this suit is by 
her children and heirs. 

The second and third paragraphs of the answer are as follows : 

2. Defendants deny that the annual premium upon the policy re- 
ferred to in the petition for the year 1867, was duly paid. They ad- 
mit that on the 6th day of July, 1867, a receipt for said premium was 
given by the agent of the defendants at Cincinnati, to the ssid May- 
nard French, but no payment was made. Suid French gave to said 
agent for said receipt his check upon the Fourth National Bank of 
Cincinnati, dated July 25th, 1867, for two hundred and thirteen and 
88-100 dcllars, and his note for two hundred and thirteen and 87-100 
dollars, payable six months after date to the order of the defendants, 
with interest, and with the stipulation expressed in said note, that it 
was given for said premium, and that if not paid at maturity said 
policy would be null and void, and he also gave his due-bill for 
$1,450, unpaid part of the premium on said policy, with interest 
at six per cent, payable annually, and with the stipulation that 
the same should be a lien on said policy until paid; and said 
receipt was given to Maynard French, upon the understand- 
ing and agreement that the same was not to be operative unless 
said check and note for $213 87-100 were paid at maturity, and no 
part of either has ever been paid. Defendants further say, that the 
taking said check and note, and giving said receipt therefor by said 
agent, was without the knowledge, authority or consent of the de- 
fendants ; that by the terms of said policy, the annual premium there- 
upon was to be paid on or before twelve, M., on the sixth day of 
July, during its continuance, and that said agent was authorized to 
receive said premiums when due, but expressly prohibited from al- 
tering or discharging any of the stipulations of said policy, and that 
raid prohibition was noted upon the fuce of said policy. Defendants 
further say that as soon as tkey were advised of said facts and do- 
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ings by their said agent, they disavowed the same, and refused to 
recognize, and have ever since refused to recognize said policy as in 
force, of all which said Maynard French was, without delay, notified. 

8. Defendants deny that payment of the annual premium on said 
policy accruing on the 6th day of July, 1868, was tendered in manner 
and form as set forth in petition or otherwise, and allege that no part 
of the same has ever been paid. And defendants further say, that it 
is expressly stipulated in said policy that if the assured should not 
pay the annual premiums thereupon, on or before the several days. 
therein mentioned for the payment thereof, then, and in every such 
case the defendants should not be liable to the payment of the sum 
insured, nor any part thereof, and said policy should cease and de- 
termine, and all previous payments made thereon, and all profits,. 
should be forfeited to said company. 

Upon the trial below, verdict and judgment was had for plaintiff 
in the sum of $8,248. 

The policy is numbered 25,187, bears date July 6, 1864, and re- 
cites as its consideration : 

‘‘The representations made to them in the application for this 
policy, and of the sum of seven hundred and twenty-five dollars to 
them in hand paid by Mrs. Julia A. French, and wife of Maynard 
French, and of the annual premium of seven hundred and twenty-five 
dollars to be paid on or before twelve o’clock, M., on the sixth day of 
July in every year during the continuance of this po'icy.” It contains 
the agreement of the assured that, “In case the said assured shall 
not pay the said annual premiums on or before the several days 
hereinbefore mentioned for the payment thereof, then, and in every 
such case, the said company shall not be liable to the payment of the 
sum insured, or any part thereof, and this policy shall cease and de- 
termine; and * * * that in every case where this policy shall 
cease or become null and void, all previous payments made thereon, 
and all profits, shall be forfeited to said company.” 

By the rules of the company this was a policy, on which the as- 
sured was allowed to pay half the premium in cash, and to give a 
premium note for the other half. The insurance was effected at Cin- 
cinnati, with the agent of the company, Robert Simpson. Ona the 
6th of July, 1867, French not being able to pay the cash part of the 
premium, gave his check for one half thereof, payable July 25th ; his 
note at six months, and the usual premium note. The fo!lowing are 
copies of these papers : 
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(Int. revenue stamp, 2 cents.) No.— Cincinnati, July 25th, 1867, 
Fourth National Bank, No. 31 West Third Street. Pay to R. Simpson 
Esq., or order, two hundred and thirteen and 88-100 dollars, $213.88, 
M. French, agt. 

(Int. revenue stamp, 15 cents.) $213.87. Cincinnati, July 6, 1867. 
Six months after date I promise to pay to the order of the Mutual 
Benefit Life Insurance Company, two hundred and thirteen 87-100 
dollars, being the premium on policy 25,187, and if not paid at matu- 
rity policy is null and void. 

Value received, payable at Cincinnati, with interest at 7 per cent. 
No.— Due—. M. French. 

“ Exhibit J.” 

(Int. revenue stamp, 2 cents.) Policy No. 25,187, Cincinnati July 6, 
1867. Agency at Cincinnati. Due the Mutual Benefit Life Insurance 
Company, fourteen hundred and fifty dollars, unpaid part of premium 
on policy No. 25,187, with interest at six per cent payable annually ; 
this note being a lien on said policy until paid. $1,450. M. French. 

These amounts of $213.88 are more than one half the premiums, 
and are made by adding in interest on previous premium notes. It 
appears that Simpson had been in the habit of extending to French 
similar indulgences in previous years, as he says, ‘‘ by the express 
consent of the company.” Upon receiving the foregoing doc- 
uments he gave to French the usual renewal receipt as follows. 

(Int. revenue stamp, 2 cents.) The Mutual Benefit Life Insurance 
Company, 261 Broad Street, Newark, N. J., July 6, 1867. Received 
seven hundred and twerty-five dollars, for renewing policy No. 25,187, 
on the life of Maynard French for one-year from date. (Not valid un- 
less countersigned by the agent.) $725. Benj’n OC. Miller, treasurer. 
Countersigned, R. Simpson, State Agent. 

Notice to policy-holders.—Unless premiums are paid on or before 
the day they become due, the policy is forfeited and void. Pay- 
ments of premiums may be made to the agents upon the receipts 
issued by the company, signed by the treasurer, and countersigned 
by the agent, and not otherwise. Agents are not authorized to 
make, alter or discharge contracts, or waive forfeitures, or grant per- 
mits. All premiums are due and payable at the company’s office in 
Newark ; but if made to an agent on production by him of a receipt 
as above, it will be valid. Lewis C. Grover, prest. 

The check was not paid upon July 25th, and is yet unpaid. The note 
has not been paid, and it is hence claimed that the policy has been 
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forfeited and no recovery can be had upon it. In most of the cases 
which have been cited in argument, the policy contained a clause 
that it should be void upon non-payment of the premium, or any 
note given for such premium. This policy, however, contains no such 
clause of avoidance for the non-payment of notes given for premium. 

It is not insisted that the non-payment of the check alone for- 
feited the policy, but it is claimed that failure to pay the note does 
work out this result. It will be seen that the note stipulates in terms 
that if it is “not paid at maturity, said policy is to be null and 
void.” 

It cannot be successfully maintained that this clause makes the 
policy absolutely void upon non-payment of the note. Under 
the authorities, such a clause, beiny introduce 1 for the banefit of the 
insurance company, means that the policy shall be void if the com- 
pany insists upon it ; but it is their option to say whether this result 
shall follow or not. In Bouton vs. American Mut.: Life Ins. Co., 25 
Conn., 542, it is said, as the policy provides that in case the annual 
premium required by it should not be paid in advance as therein 
mentioned, the defendants should not be liable for the sum insured, 
or any part thereof, and the policy should cease and determine, it 
was optional with the defendants to consider the policy as being 
at an end to all intents and purposes, in which case they would be 
absolved from all claimed liability therein ; but as that provision was 
inserted for the sole benefit of the defendants, it was only voidable at 
their election, and that it was, therefore, competent for them to waive 
a strict compliance with it, after the time stipulated for the payment 
of such premium. 

This language is cited with approval in Jacobs vs. Mut. Life Ins. 
Co., 5 Big., 48; and the proposition is abundantly sustained by au- 
thority. Wing vs. Hervey, 27 E. L. & Eq., 140, Buckbee vs. U. S. Ins. 
and Trust Co., 18 Barb., 541 ; Sheldon vs. Conn. Mut. Ins. Co., 25 
Coan., 207 ; Goit vs. Nat: Prot. Ins. Co, 25 Barb., 189. 

In this case before us a duly authorized agent had delivered a re- 
newal receipt acknowledzing payment of the premium for the year be- 
ginning July 6, 1867. He had taken, at the time, what appeared to 
him sufficient payment. That he had authority to do this must be 
inferred from the verdict of the jury. That he had such authority is 
shown by his own testimony, which states that he had done the same 
thing in previous years, “and each time by the express consent of the 
company.” : 
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In the face of such a receipt, if the company are now allowed to 
dispute what it says, and deny that payment of the premium was 
made, it at least puts upon them all the burden of overthrowing the 
assertion they have thus made. If they choose to assert their option 
of forfeiting the policy because the note was not paid, they must 
exercise that option with some degree of promptness, and in some 
unmistakable manner. Have they done this? 

The company knew of this transaction as early as November, 1867. 
They had written to their agent, Simpson, saying that this premium 
was unreported, and the reply was, on November 14th, 1867, “ that it 
was paid by note.” At this early date, at least two months before the 
note was due, they might have informed themselves of all the particu- 
lars of the transaction, and they could have known that their agent 
held a note for the premium, due Junuary, 6-9, 1868, which note 
stipulated that its non-payment was to avoid the policy. It became 
them, therefore, thus early to consider whe:her they should exer- 
cise their option of forfeiture. Had they instructed their agent, if the 
note was not paid on the 9th, that on the 10th he should declare to 
French that the f rfeiture was insisted on, the policy was void, and 
its surrender demanded, this would have been prompt action. But 
nothing of the kind was done. We have said that the company is 
chargeable with full knowledge of the transaction, because they might 
have known, and so were bound to know, just what their agent had 
done ; and with this knowledge, and after the note was due, February 
14th, 1868, they ask for a report as to renewal, among others, of this 
policy. C.early they had not excercised their option of forfeiture 
then. Upon June 17, 1868, they write that a number of cases are still 
unsettled, of which this is one. 

We have thus far said that they were fairly chargeable with know- 
ledge of their agent’s transactions, but it is not necessary to stand 
upon this alone. They had an agent at Cincinnati who was fully 
empowered to act in the matter. He was authorized on the part of 
the company to declare the policy voil upon non-payment of the 
note, if he saw fit to excercise that option. 

This agent states that when the check was not paid, he demanded 
back the renewal receipt ; he also says he informed French “as the 
matter stood the policy was void” The statement, if true, does not 
seem to have been made for the purpose of declaring a forfeiture. No 
_ Offer to surrender the note and check was made; a return of the 
policy was not demanded, and even afterward the agent seems to 
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have sought payment of the check. He states that he demanded pay- 
ment of the check some twelve or twenty times, all of which demands 
were made within sixty days of July 25, 1867,the date of the check, 
after which he did nothing. That when he took the check and note 
to demand the return of the renewal receipt, it was then that he in- 
formed Mr. French that the policy was void. This information there- 
fore, upon his own statement, must have been communicated, prior to 
sixty days from the 25th of July, or prior to the 25th of September. 
Yet he writes to this company November 14th, 1867, nearly two 
months after, that this premium has been paid by note. It is very 
certain that informing Mr. French that his policy was void because 
the premium was not paid, and writing to the home office at the very 
same time that the premium was paid, is not that clear and definite 
exercise of the right to insist upon a forfeiture, which the law de- 
mands. Mr. Simpson seems to have labored under considerable ap- 
prehension as to being censured by his company, and whether this ap- 
prehension affected his testimony we cannot say ; but besides incon- 
sistencies in his own letters and statements, he is contradicted by 
other circumstances. 

Mr. Simpson endeavored to make his company believe, and would 
have it now believe, that he exercised this option by informing Mr. 
French that the policy was void in the summer of 1867. In his letter 
to the company, July 16, 1868, he informs them that Mr. French came 
in on the Tih of July to tender his premium, which was refused. “I 
then repeated the notification I had nearly a year before given him, 
that the policy had lapsed by non-payment of premium.” 

In June, 1868, when a new premium was about to become due, 
Mr. French sent his son with a note to Simpson in reference to ar- 
ranging for the premium. Simpson says he told the young man that 
as the premium of 1867 had not been paid, the policy was void. The 
young man tells a different story. He says Simpson replied that he 
could not carry it again, as he had done the year before. He then 
says that when his father received the answer, he went and raised 
the money. This would not have been done if that answer had been 
that the policy was void. It was left to the jury to say who should be 
believed, Simpson or young French? it is very plain that if the 
young man is to be believed, no foundation is left for Mr. Simpson’s 
theory of forfeiture. If he had been carrying the policy the year 
before, it was not void during that time. Again, the idea that Simp- 
son at any time prior to July, 1868, informed French that h's 
policy was void, is inconsistent with other things. 
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It will be remembered that Simpson had been indulging Mr. 
French during the entire continuance of the policy ; allowing him to 
pay half of the cash premium, giving a note for the rest. Mr. French 
was behind for the premium of 1867, and if he had understood that 
his policy was void for the non-payment of that premium, he never 
would have written the following note. 

“ Cincinnati Savings Bank, 29 West Third Street. Cincinnati, July 
8rd, 1868. Dear Sir: I have been in daily expectation of money, but 
have not yet got it’; and I propose to you the note of my son 
and daughter, with mortgage on real estate in Mt. Auburn, worth 
$20,000, incumbered with a mortgage of $5,000 only, payable in 
April, 1869 ; the fee of the real estate is in them, and they are free 
from all debts. I want this indulgence for sixty days, to pay past 
dues and interest, and the cash payment for the next year on my life 
policy ; condition that if not paid at maturity, the renewal receipt 
shall be void. Please answer. M. French. 

“ Rob't Simpson, Esq., Mutual Benefit Life Ins. Co.” 

If the insurance was void, as Simpson claims, there were no “ past 
dues,” for French owed nothing, and he would not be offering to 
raise money on mortgage on a policy that did not exist. 

Other, then, than by asserting to Mr. French that his policy was 
void, Mr. Simpson seems to have done nothing to signify that he ex- 
ercised his option of forfeiture. Whether or not he did make this 
assertion as he claims, was a question of fact for the jury. 

As far as we are able to discover, therefore, there was nothing done 
to inform Mr. French that his policy was void up to July 6, 1868, 
when he went to arrange for the premium of that year, unless we take 
into account the statements of Simpson, which were left to the jury. 
We then cannot consider that the company exercised their option to 
forfeit, and their failure so to do was a waiver of such forfeiture. It 
is said that “slight evidence of waiver, as in other cases of forfeiture, 
will be sufficient.” Ryely vs. tna Ins. Co., 29 Barb., 557. 

As we have before said, the mere non-payment of the note is not 
alone sufficient to avoid the policy. Such payment was not a con- 
dition precedent to the attaching or continuing of the risk. It was 
rather a note with a condition of defeasance that might be made op- 
erative if desired. The delivery of the renewal receipt shows prima 
facie that the risk had attached. And again, the contract of life insur- 
ance is said to be “ sui generis.” The payment of any premium after 
the first is not a condition precedent to the vesting of all rights, 
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though those rights are liable to forfeiture. The payment of the first 
premium and delivery of policy covers the whole lifetime, and makes 

a complete vested right to the sum insured if the death is before 
dies premium payable ; if not, futher premiums must be paid or 
forfeiture may ensue ; but rights arise upon the payment of the first 
premium ; they become vested then, and so remain until forfe:ture. 
37 N. J., 469. 

We therefore cannot consider payment of thienote as absolutely 
necessary before renewal attached. It may not perhaps be necessary 
to hold, as did the court below, that demand of payment the day 
the note was due, was necessary to work a forfeiture ; but certainly 
something must be done between the date the note was due and the 
end of the year, to establish and proclaim the forfeiture, or it must be 
held to be waived. 

In cases of this kind, when so serious matters as forfeiture are con- 
templated, it becomes insurance companies and agents to act with 
fairness and candor, eschewing anything like double dealing. Helme 
vs. Phil. Life Ins. Co., 61; Penn. St., 107. It is urged by counsel 
that Mr. Simpson was figuring so as to ultimately secure payment of 
the check and note for his company, and still refuse to renew the 
policy in July, 1868. As that time approached, he knew that Mr. 
French was in failing health. If he could hold on to these papers, 
and escape the risk of another year by refusing the premium, it would 
be a desirable transaction in a pecuniary [point of view.] We do not 
know that the jury were at all impressed with this view, but if they 
had been, we cannot say that it was absolutely unsustained by the 
testimony. 

It appears to us that the disposition to prevent and guard against 
forfeiture of this kind, is plainly evinced by the authorities. Shel- 
don vs. Conn. Mut. Ins. Co., 25 Conn., 207. In the Georgia Mut. 
Life Ins. Co. vs. Gibson, 52 Geo., 640, the case was this: Gibson 
had his life insured, but upon his death the company contended that 
he had not paid up his dues, and so the insurance had been for- 
feited. He died in 1870, but in the spring of that year he had sent 
the company $35.25 in payment of all his dues. The company re- 
tained the money until after his death, without notifying him whether 
it was satisfactory or not. It was held that if the company received 
and retained the amount, this was a waiver of default. If the amount 
was not enough to pay past dues, it was the clear duty of the com- 
pany to have promptly notified him. They should not have retained 
the money and remained silent until his death. 
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In the case at bar, the company should not have retained the 
check and note, and remained silent as they did. Yet it appears 
that on July 6, 1868, when Simpson refused the premium for that 
year, French offered to give up his policy if the company would re- 
turn his check and note, this was refused. 

A receipt of the premium after it was due, is held to be a waiver of 
forfeiture. 47 Mo., 406 ; Sims vs. State Ins. Co., ib., 54 ; Hodson vs, 
Guardian Life Ins. Co., 97 Mass., 144 ; Thompson vs. St. Louis Mut. 
Life Ins. Co., 52 Mo., 469. 

In Teutonia Life Ins. Cv. vs. Henderson, 77 Ill., 384, it is held upon a 
non-payment of premiums at the proper time the company have the 
right to declare a forfeiture, but if it failed to do so it would be pre- 
sumed that it chose to carry th2 risk, upon the responsibility of the 
party who had agreed to guarantee the payment. 

This case also holds, that where a company has acknowledged in the 
policy the receipt of premium, it will not be allowed to dispute such ac- 
knowledgment. The same is held in other Illinois cases. Ill. Cen. Ins. 
Oo. vs. Wolf, 37 Ill., 554 ; Pro. Life Ins. Co. vs. Farrell, 49 Ill., 180. 

In Jolliffe vs. Mad. Ins. Co., 39 Wis., 119, which was a fire policy, 
it is said: ‘‘ Forfeitures are not favored in the law, and will not be 
sustained upon mere inferences. Where, upon breach by one party 
of a condition or stipulation in a contract, the other party thereto has 
the option to declare the contract forfeited and thus relieve himself 
from liability upon it, and seeks to exercise such option, he must do 
so unconditionally, and in plain, positive and unmistakable terms.” 

Nor do these views conflict with Robert vs. Ins. Co., 1 Dis., 355, a 
case which counsel seem to think decisive of this. In that case the 
court admit that subsequent acts may prevent the avoidance of a pol- 
icy, quoting some of the authorities already cited, p. 365. 

As the case then stands upon the evidence, it was possible for the 
jury to find that in prior years Mr. Simpson, who was fully authorized 
to act in the premises, had varied from the strict rules of the com- 
pany, and allowed Mr. French to pay half the premium in cash, giving 
a short note for the balance, In 1867, the check is given payable 
ahead, and a s:x months’ note, containing for the first time this clause 
of forfeiture. Simpson endeavors to collect the check, but takes no 
steps to avoid the policy, a‘lowing Mr. French to believe that its val- 
idity was not impaired. At the end of the year, when the failing health 
of the assure] impress2s upon the agent the belief that further risk 
would entail the loss, he for the first time declares the policy al- 
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ready forfeited, as a past event. These facts and the questions of 
forfeiture and waiver were fairly submitted to the jury, and we can- 
not say that they have so clearly erred us to justify us in setting aside 
the verdict. 

They appeared to have found that if there was forfeiture, it had 
been waived, and consequently that the premium of 1867 had been 
paid. This being true, French was entitled to a renewal for the 
year 1868, upon tendering the amount of premium due July 6, 1868, 
That amount was $725, one ha'f of which was $362.50, the proper sum 
to be tendered. Simpson makes it more by adding in interest in the 
premium order. But we agree with counsel that a tender of this in- 
terest was not necessary, as there is nothing in the policy to forfeit it, 
on account of November payment of interest. But Simpson swears 
that there was not $362.50 tendered. In this he is again contradicted 
by testimony tending to show the contrary. This was fairly submitted 
to the jury, and we cannot say that their verdict was clearly wrong. 

We have not elaborated all the points raised by counsel, but upon 
the views stated the judgment must be affirmed. 





MISCELLANEOUS. 


The following summary of cases is from various sources, not official. 


Fimt.—Broker agent of insured. 

The defendant employed S., an insurance broker, to insure certain 
property. The policy was delivered by the company to S., who received 
the premium, and failed to pay over the money to the plaintiff com- 
pany, who sued and recovered judgment against said defendant. 
The point on appeal was, that inasmuch as the secretary of the com- 
pany had given the policy to S., the broker, with instructions to collect 
the premium, he was made the agent of the company, and the con- 
dition of the policy as to the payment to the broker was thereby 
waived. Held, that S. acted as agent of the insured, and the com- 
pany was entitled to recover. 

N. Y. Produce Exchange F. Ins. Co. vs. Welshofer. 


Lire.— Liability for conversion of policy. 
- In an action for the conversion of a policy of insurance on plain- 
tiff's life, assigned as security for alcan of money, where it appeared 
that defendants had in fact converted the policy (by surrendering it 
to the insurer, and taking another policy in lieu thereof,) plaintiff 
was entitled to some damages, and it was error to nonsuit him on the 
ground that he had failed to bring into court the amount due on ac- 
count of the loan. 2. What is the rule of damages in such cases, and 
what is the effect of a present offer by defendants to return the policy, 
and of plaintiff's failure to pay into court the amount secured by the 
policy, are questions not here considered. 

Wheeler vs, Pereless, 





